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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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In re COUNTRY LAD Foops, INc. AMA Docket No. M 7-1 Ga. 
Decided October 1, 1971. 


Filled milk product—Regulation of—Country Lad Hi Protein Drink— 
Interstate commerce—Dismissal 


Petitioner challenges the provisions of Order No. 7 amendments by which 
petitioner became a “partially regulated handler” required to make pay- 
ments to the producer settlement fund because of its manufacture and 
distribution in the State of Georgia of “filled milk,” a product made 
from skim milk solids, water, vegetable fat and other ingredients such 
as stabilizers etc. The milk ingredient for this product is acquired out- 
side the State of Georgia. 


Held: The record evidence sustains the Secretary on the two central points 
complained of, namely, that “filled milk” should be treated as a Class 
I fluid milk utilization of its milk ingredients, and that the rate of the 
equalization payment selected by the Secretary to be assessed on milk 
not locally produced results in uniformity of pricing between handlers 
of “outside milk” and “local milk.” 


M. T. Simons, Jr., Decatur, Ga., for petitioner. 
Victor W. Palmer for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petition complains of 
provisions of Order No. 7 (7 CFR Part 1007) regulating the 
handling of milk in the Georgia marketing area. Petitioner manu- 
factures and distributes in Georgia so-called “filled milk,” a prod- 
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uct made from skim milk solids, water, vegetable fat and other 
ingredients such as stabilizers etc. The product is called “Country 
Lad Hi Protein Drink.” 


Because of the manufacture and distribution of the product 
involved, petitioner becomes a “partially regulated handler” re- 
quired to make specified payments to the producer-settlement 
fund under the order because of its distribution in Georgia of the 
product described. 


An answer was filed to the petition by the Consumer and Mar- 
keting Service of the Department. An oral hearing was held on 
December 30, 1970, in Atlanta, Georgia, before Dorothea A. Baker, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture. At the hearing petitioner was rep- 
resented by M. T. Simons, Jr., Attorney, Decatur, Georgia. 
Respondent was represented by Victor W. Palmer, Office of the 
General Counsel, United States Department of Agriculure. At the 
close of the hearing, the hearing examiner set the time for the 
filing of petitioner’s initial and reply briefs and respondent’s 
answering brief. Petitioner did not file a reply brief. 


On August 17, 1971, the hearing examiner filed a “Recom- 
mended Decision” to the effect that the relief requested by the 
petition be denied and the petition dismissed. Petitioner filed 
exceptions thereto but did not request oral argument thereon. 


Petitioner argues in its exceptions that the Recommended 
Decision is contrary to and against the weight of the evidence at 
the hearing upon its petition, that filled milk has been barred from 
interstate commerce by Congress since 1923 and its handling 
is not within the Secretary’s jurisdiction under the act, that the 
power of Congress does not extend to the imposition of a penalty 
or tax upon the manufacture and sale of a product which does not 
cross state lines, that filled milk is not milk or a milk product, 
that section 8c (5) (A) limits the classification and pricing of 
milk to “milk purchased from producers or associations of pro- 
ducers” and that the contested provisions of the order result in 
a trade barrier in violation of section 8c (5) (G) of the act. 


The exceptions also allege that the provisions ignore and are 
detrimental to the interests of the consumer, that their purpose is 
to maintain prices to farmers above the level permitted under the 
act, that they violate section 8c (5) (A) of the act in that they 
result in prices that are not uniform as to all handlers, that they 
violate the Fifth Amendment because (1) petitioner will not be 
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able to engage in its lawful business except at a confiscatory cost, 
(2) because they are unauthorized and not supported by substan- 
tial evidence adduced at the hearing before promulgation, and 
(3) because the Secretary’s findings are not sufficient in law. 
The exceptions further assert that the quantity of filled milk being 
sold in Georgia is not enough to justify the time and expense of 
the regulation of the handling of filled milk and that there is 
no evidence that the marketing of filled milk affected the mar- 
keting of producer milk prior to the amendment. 


The issues raised by the exceptions and other challenges to the 
validity of the amendment were argued vigorously throughout 
this proceeding. We have studied the record carefully and we find 
that the hearing examiner examined the issues in depth in making 
her rulings. We conclude that her rulings are correct. Accord- 
ingly, the hearing examiner’s “Recommended Decision” is adopted 
as the final decision herein. The relief requested by the petition is 
denied and the petition is dismissed. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as re-enacted and amended by the 
Agriculture Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601, et seq.), instituted by Petitioner, who 
complains of provisions of Order No. 7 (7 CFR Part 1007) regu- 
lating the handling of milk in the Georgia marketing area, where- 
by the skim milk in a product it manufactures and distributes is 
priced and regulated under the Order so that Petitioner becomes 
a “partially-regulated” handler and is required to make payments 
to the producer-settlement fund under the Order and to the 
Market Administrator of the Order for administrative expenses. 


The petition was filed on August 26, 1970, at which time 
Petitioner also filed an application for interim relief and an ap- 
plication for oral argument. On September 15, 1970, Respondent 
answered the application for interim relief and the application 
for oral argument on its interim relief application. On September 
25, 1970, Respondent filed its answer to the petition. On Septem- 
ber 28, 1970, the Judicial Officer filed his ruling whereby he 
denied the interim relief sought by Petitioner. On December 30, 
1970, Dorothea A. Baker, Hearing Examiner, Office of the Hear- 
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ing Examiners, United States Department of Agriculture, Wash- 
ington, D.C., filed notice that a prehearing conference would be 
held at 10:00 a.m., local time, March 10, 1971, in Atlanta, Georgia, 
to be followed immediately by the oral hearing. The prehearing 
conference and the oral hearing were held as scheduled. A memo- 
randum of the prehearing conference was filed on March 11, 1971, 
by the Hearing Examiner, whereby, the parties agreed that offi- 
cial notice be taken of the hearing record in Docket No. 
AO 366-A2. 


At the hearing on the issues held before the Hearing Examiner 
on March 10, 1971, Petitioner was represented by M. T. Sim- 
mons, Jr., Attorney, Decatur, Georgia. Respondent was repre- 
sented by Victor W. Palmer, Attorney, Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D.C., At the close of the hearing, the Hearing Examiner set the 
time for the filing of Petitioner’s initial and reply briefs and 
Respondent’s answering brief. The Petitioner filed no reply brief. 


On April 1, 1971, the Petitioner submitted an amendment to 
its petition which would add a new allegation and prayer for 
relief relative to billings by the Market Administrator concerning 
its production and sale of filled milk. The Hearing Examiner gave 
opportunity to the Respondent to reply thereto. A response was 
filed by the Respondent on April 22, 1971. The Rules of Practice 
and Procedure provide, as here pertinent, in Section 900.52b, that: 


“§$ 900.52b Amended pleadings. 


At any time before the close of the hearing the petition or 
answer may be amended, but the hearing shall, at the request 
of the adverse party, be adjourned or recessed for such 
reasonable time as the presiding officer may determine to 
be necessary to protect the interests of the parties. Amend- 
ments subsequent to the first amendment or subsequent to 
the filing of an answer may be made only with leave of the 
presiding officer or with the written consent of the adverse 
party.” 


The Hearing Examiner has deferred ruling on the proposed 
amendment to the petition and rules on it in this Recommended 
Decision. The Rules of Practice do not provide for the amendment 
of a petition once the hearing is closed. Among the reasons for 
this, undoubtedly, is the fact that substantial prejudice could re- 
sult to the other party if petitions could be amended at will after 
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the hearing and when briefs have been submitted. No prejudice 
results to this Petitioner by refusing to accept the proffered 
amendment. The subject matter of the amendment to the peti- 
tion pertains to Petitioner’s right to a refund, in the event he 
prevails in this proceeding, on any amounts he may have paid 
on the handling of “filled milk.” It is conceded by Respondent 
that such requested relief is inherent in the prayers already con- 
tained in the original petition. We agree and Petitioner’s proposal 
to amend its petition is denied. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Country Lad Foods, Inc., is a corporation or- 
ganized under the laws of the State of Georgia on May 9, 1968. 


2. Petitioner’s business is conducted (except for the purchase 
of dry milk solids) and its products are manufactured and sold 
entirely within the confines of the State of Georgia. 


3. Petitioner holds a license from the Georgia Department of 
Agriculture to market its products. 


4. Petitioner has its office and principal place of business in 
Atlanta, Georgia; operates, and at all times pertinent hereto has 
operated a milk bottling, processing and distributing plant serv- 
icing the Georgia marketing area; was handling only filled milk 
during the months of May 1970, June 1970, and July 1970, and 
was subject to Order No. 7 those months as a partially regulated 
handler; and that commencing with the month of August 1970, 
it has also handled whole milk which in fact now exceeds the 
volume of filled milk it handles, and has been since that time a 
fully regulated handler under the Order. 


5. As is herein pertinent, to the three months involved in this 
proceeding, there was only one plant in the Georgia marketing 
area which produced non-fat dry milk solids. This plant produced 
only approximately 70,000 pounds of dry milk solids during the 
year 1969; and, of this amount, approximately 19,000 pounds 
were produced for one cooperative during December of 1969. Peti- 
tioner therefore purchased its dry milk solids from sources out- 
side the State of Georgia, and beyond the Georgia marketing 
area. However, additional sources of supply of dry milk solids 
could develop within the State of Georgia and within the Georgia 
marketing area. 
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6. The filled milk line of products handled by Petitioner is dis- 
tributed under the trade name of “Country Lad” and consists 
of nondairy fat and skim milk which is reconstituted from non- 
fat milk powder by replacing removed water. The characteristics 
of “Country Lad” are similar to those of whole milk in that it 
tastes, pours, looks, and is used like milk. It is marketed in the 
same types of packages and in the same trade channels as milk; 
is to be found in the same dairy cases in the same stores as milk; it 
must be kept refrigerated like milk; and it has been advertised by 
Petitioner as looking and tasting just like milk, having the same 
food value as milk, to be used instead of milk, being a complete 
replacement for milk, and its only real difference from milk being 
its lack of butterfat and its lower retail price. It could eventually 
be treated by the consumer as a complete replacement of whole 
milk. 


7. On December 30, 1969, a notice of hearing was published in 
the Federal Register advising of a public hearing to be held in 
Atlanta, Georgia, beginning on January 13, 1970, with respect to 
a number of proposed amendments to the Georgia marketing area 
order, which if adopted, would result in the regulation of recon- 
stituted milk used in “filled milk,” and of fresh fluid skim milk 
derived from producer milk when used in “filled milk.” A notice 
rescheduling the hearing on the proposed amendments for January 
15, 1970 was published in the Federal Register on January 7, 
1970. 


8. Pursuant to the notices, public hearing was held in Atlanta, 
Georgia, on January 15, 1970, to receive evidence, including testi- 
mony and exhibits, on the proposed amendments. Representatives 
of Petitioner testified at the public hearing with respect to the 
proposed amendments. The transcript of testimony presented at 
that hearing, together with all exhibits received in evendence 
therein, constituted the hearing record.! 


9. On March 10, 1970, subsequent to the filing of briefs by 
various interested parties, a recommended decision by the De- 
partment was published in the Federal Register (35 F.R. 4295, 
et seq.). The recommended decision provided interested parties 
an opportunity to file exceptions to the matters contained there- 
in. Certain exceptions were filed by the interested parties, includ- 
ing the Petitioner herein. The Petitioner’s exceptions to the rec- 
” 4. All references to pages of the transcript of the promulgation record will hereafter be 


stated as “R” followed by the page number, whereas references to the transcript of the 
hearing on the petition will be stated ts ‘“‘Tr.”” followed by the page number. 
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ommended decision filed March 16, 1970, set forth, in substance, 
the same contentions as are raised in the present proceeding. 


10. On April 2, 1970, the Final Decision of the Secretary was 
published in the Federal Register (35 F.R. 5471, et seq.). Certain 
modifications were made in the Final Decision from the recom- 
mended decision and it was indicated that the exceptions filed 
by interested parties were considered by the Department in 
arriving at the findings and conclusions in the final decision. 
The exceptions filed by Petitioner were explicitly denied. 


11. Thereafter a referendum was conducted among producers 
to determine their approval or disapproval of the proposed amend- 
ments to Order No. 7. The Secretary thereupon determined that 
more than two-thirds of the producers participating in the refer- 
endum approved the Order’s amendment as detailed by the Sec- 
retary’s final decision and on April 30, 1970, the Department pub- 
lished in the Federal Register an Order amending the Order 
which became effective on May 1, 1970 and resulted in the regula- 
tion of milk equivalent ingredients in filled milk (35 F.R. 6849, 
et seq.). 


12. The parties agreed, and such agreement is concurred in 
by the Hearing Examiner, that Petitioner’s product comes within 
the definition of ‘filled milk” as set forth in the Filled Milk Act 
(21 U.S.C. 62) and that by reason thereof the transportation or 
sale of Petitioner’s product in interstate or foreign commerce is 
prohibited by Federal law. 


13. The form of filled milk and the purpose for which it is used 
are the same as the form and purpose of whole milk. It is market- 
ed in the same types of packages and in the same trade channels 
as milk and is mainly intended as a substitute for milk. 


14. The findings of the Secretary in his final decision on the 
proposed amendments to Order No. 7 are supported by substan- 
tial evidence and are otherwise in accordance with law. 


RATIONALE AND PROPOSED CONCLUSIONS 


This proceeding was instituted pursuant to statutory provisions 
permitting a petition by any handler subject to an order to seek 
redress for the purpose of determining whether an order, or a 
provision thereof, or an obligation imposed in connection there- 
with is not in accordance with law and/or whether there should 
be an exemption therefrom or a modification thereof (7 U.S.C. 
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608c (15) (A)). The Petitioner presents a thorough and exhaus- 
tive attack upon the validity of the amendment to Order No. 7 
regulating the handling of milk in the Georgia marketing area. 
With respect to the alleged numerous invalidities it should be 
stated at the outset that a proceeding under Section 8c(15) (A) 
of the Act is a review proceeding for examination of what was 


done, and the problem may not be re-examined de novo to arrive 
at a decision as to what could or should have been done. Crowley’s 
Milk Co., Inc., 3 A.D. 847 (1944). In order to obtain relief, Peti- 
tioner must show that what was done was not in accordance 
with law. See, e.g., Jn re Ann Arbor Division of Detroit Creamery 
Company, et al., 11 A.D. 1147 (1952); In re Ideal Farms, Inc., 
et al., 18 A.D. 1 (1959); aff’d 181 F. Supp. 62 (D. N.J., 1960) ; 
In re Hygeia Dairy Company, 19 A.D. 257 (1960), aff’d S.D. 
Tex., June 19, 1964; United States v. Mills, 315 F.2d 828 (4th Cir., 
1963), cert. den., 375 U.S. 819 (1963). 


Nor does our inquiry herein encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic 
and marketing regulations promulgated pursuant to the Act. The 
responsibility of selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters for administrative competence. 
American Power & Light Co. v Securities and Exchange Com- 
mission, 329 U.S. 90 (1946) ; Secretary of Agriculture v. Central 
Roig Refining Co., 338 U.S. 604 (1950). See also, United States 
v. Mills, et al., supra; In re Charles Mosby Jr., d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff’d S.D. Miss., January 5, 
1959; In re Clover Leaf Dairy Company, 15 A.D. 339 (1956), 
aff’d N.D. Ind., September 10, 1958; In re Roberts Dairy Com- 
pany, 4 A.D. 84 (1945). Cf. Pacific States Box & Basket Co. v. 
White, 295 U.S. 176, 182 (1935). 


Petitioner has the burden of proving that the Order amend- 
ments it attacks, and the procedures followed leading to such 
amendment were not in accordance with law. Boonville Farms 
Cooperative, Inc. v. Freeman, 358 F.2d 681 (2nd Cir., 1966) ; 
Borden’s Co. v. Baldwin, 293 U.S. 194 (1934); United States v. 
Rock Royal Co-op., Inc., 307 U.S. 533 (1939) ; Bailey Farm Dairy 
Company v. Anderson, 157 F.2d 87 (8th Cir., 1946) ; cert. den., 
829 U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 
149 F.2d 860 (3rd Cir., 1945) ; Lawson Milk Company v. Free- 
man, 358 F.2d 647 (6th Cir., 1966). Without a showing that the 
action of the Secretary was arbitrary, his action is presumed to 
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be valid. Benson v. Schofield, 236 F.2d 719 (D.C. Cir., 1956), cert. 
den. 352 U.S. 976 (1957) ; Reed v. Franke, 297 F.2d 17 (4th Cir., 
1961). 


The petition filed herein challenges the amendment? of Order 
No. 7 which became effective May 1, 1970 and brought under its 
regulation the milk equivalent ingredients in “filled milk.” Peti- 


tioner ascribes numerous grounds or reasons why the disputed 
amendment is invalid. 


Briefly stated, the Petitioner contends, inter alia, that it is not 
a “handler” of any product of an agricultural commodity which 


is in the current of, or which directly burdens, obstructs or af- 
fects interstate or foreign commerce; that it does not presently 
purchase or receive any milk from any producer or association of 
producers; that its purchases of skimmed milk powder are not 
subject to any regulation under the Act; that by reason of ex- 
penditures, prior to amendment of the Order for research, devel- 
opment, promotion, and the like, Petitioner had acquired a valu- 
able property right; that by virtue of the Order provisions there 
is sought to be exacted from Petitioner a penalty for the sale of 
its product; that the imposition of said penalty constitutes an 
impermissible tax on Petitioner’s use of Georgia water; that the 
imposition of said penalty is patently excessive and imposes an 
insurmountable economic trade barrier; that the Order amend- 
ments will have the effect of, and are intended to substantially 
impair and destroy all intrastate business in filled milk; that 
regulation of Petitioner is not in the public interest; that the 
Order amendments of which it complains violate various named 
provisions of the Act; and that such amendments were unauthor- 
ized and violate the Fifth Amendment in that they are not sup- 


ported by any substantial evidence adduced at the promulgation 
hearing. 


On brief, the Petitioner emphasizes that its sales of filled milk 
in the Georgia marketing area comprise approximately two-tenths 
of 1 percent of Class I sales and that the sale of filled milk in the 
Georgia marketing area had never exceeded one-half of 1 percent 
of total Class I sales. 


Another point made by Petitioner is that approximately one- 
half of the filled milk sales in the Georgia marketing area is made 


2. The sections of Order No. 7 which were so amended are: sections 1007.7, 1007.8, 1007.9, 


1007.10, 1007.11, 1007.24, 1007.30, 1007.33, 1007.41, 1007.45, 1007.60, 62, and 63; 1007.73 and 
1007.80. 
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to health patients who would not ordinarily buy milk; that 60 
percent of the population in the low income areas and in the 
ghetto areas do not buy milk; that some of these people would buy 
filled milk at a lower price; and that therefore such purchases 
would not be taking the place of milk purchases. Therefore, the 
Petitioner reasons that the market for filled milk is comprised 
of parties who would not otherwise buy milk and therefore has 
no effect on the Class I market or a negligible effect if any. 


Furthermore, on brief the Petitioner argues that its filled milk 
product competes with several other manufactured products cur- 
rently in the market including a nationally advertised milk prod- 
uct which is sold in dry form but for the express purpose of 
being mixed with water to produce a beverage in the semblance 
of milk. Petitioner contends that the Order amendments unfairly 
discriminate against it in that assessments representing payments 
to the producer-settlement fund are against Petitioner but are not 
against manufacturers, sellers, or other aforesaid producers. 


The Petitioner’s contentions in this proceeding are substantially 
the same as were presented during the promulgation proceeding. 
The Secretary considered the Petitioner’s arguments and conten- 
tions prior to arriving at his decision to amend the Order. We 
now must ascertain if his action was legally valid. 


First, let us understand the matter with which we are con- 
cerned. “Filled milk” is a combination of skim milk and vege- 
table fat or oil in about the same proportions as the skim milk 
and milk fat in whole milk. In most filled milk, the skim milk por- 
tion is fresh fluid skim milk separated from whole milk. Some 
filled milk contains reconstituted fluid skim milk prepared from a 
concentrated product such as non-fat dry milk. The Petitioner in 
this case utilizes non-fat dry milk for the entire supply of the 
milk ingredients of the filled milk. At the promulgation hearing 
a witness testifying on behalf of Petitioner described its intended 
product as composed of 9 percent milk solids, 86 percent water, 
314-4 percent vegetable fat, emulsifiers and stabilizers (R. 92). 
A witness at the hearing on this petition testified to the same 
effect (Tr. 46). Whether made from vegetable fat and fresh or 
reconstituted skim milk or any combination of the two, the result- 
ing product resembles whole milk in appearance. 


“Filled Milk” is of relatively recent origin and as a result of its 
appearance on the market within the last four or five years, the 
Secretary, after duly observing administrative due process has 
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caused uniform amendments to the Federal milk marketing orders 
whereby skim milk disposed of for fluid consumption has been 
classified as Class I. 


The Petitioner in this proceeding under the provisions of the 
Order was required to make compensatory payments into the 
producer-settlement fund for other source milk. Although Peti- 
tioner would characterize such payments as a “penalty” or “tax” 
there is no basis for such characterization. The object of the Act 
is, through marketing agreements and orders, of the Secretary of 
Agriculture, to establish and maintain such orderly marketing 
conditions for agricultural commodities, including milk and milk 
products, in interstate commerce as will establish prices to farm- 
ers at a level that will give agricultural commodities a purchasing 
power with respect to articles that farmers buy, equivalent to the 
purchasing power of agricultural commodities in the base period 
which the statute prescribes. 


The Petitioner in this proceeding does not challenge the rate of 
compensatory payment * but rather maintains that it should not 
have to make any such payment at all. This is an appropriate 
place to comment on Petitioner’s assertion that: 


“The Order amendments violate Section 602(2) of the Act 
in that they totally ignore and are detrimental to the interests 
of the consumer, and have as their purpose the maintenance 
of prices to farmers above the level permitted under Section 
602(1), as supplemented by Section 608c(18) of the Act.” 


This bare allegation of the Petitioner is supported by no evidence, 
nor has the Petitioner advanced any reasons to support the same 
other than simple allegation. There is no showing in the present 
record that the amended Order maintains prices to farmers above 
the permitted price level. Nor do we view Petitioner’s assertion 
that its product is used substantially by those who would not, or 
could not, use whole fluid milk (for price or dietary reasons) as 
evidencing a showing of deterimentality to the interests of the 
consumer, as those terms are used in the Act. 


Section 2 of the Act declares it to be the Act’s policy to establish 
parity prices ‘* for farmers. The Secretary of Agriculture is re- 


3. At the oral hearing Petitioner indicated that it was not contesting the amount of its 
obligation under the Order. 

4. For a discussion of the intricacies and elements entering into parity price determinations, 
see In re Hygeia Dairy Company, 19 A.D. 257 (1960), and In re Willows Farms Dairy, Inc., 
20 A.D. 810 (1961). 
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quired to establish and maintain such orderly marketing condi- 
tions for agricultural commodities in interstate commerce as will 
establish, as the prices to farmers, parity prices as further de- 
fined in the Act. The Act further declares that the interest of 
the consumer should be protected by not maintaining prices in 
excess of the permitted prices. [We shall discuss hereinafter Peti- 
tioner’s standing to espouse the alleged causes of consumers. | 


However, as pointed out by the Respondent, Section 2 of the 
Act is modified by Section 608c(18) which permits the Secretary 
to establish milk prices higher than parity when he finds that 
parity prices are not resaonable in view of the price of feeds, and 
other economic conditions which affect the market supply and 
demand of milk. There is no doubt that the Secretary has this au- 
thority. In exercising it there are many factors and elements 
which he takes into consideration. 


The Secretary in the present case found in the final decision 
that the parity prices of milk, as determined pursuant to Section 
2 of the Act, were not reasonable in view of the price of feeds, 
available supply of feeds, and other economic conditions which af- 
fected market supply and demand for milk in the subject market- 
ing area, and, accordingly, the minimum prices specified in the 
Order were amended to such prices as would reflect the afore- 
said factors, insuring a sufficient quantity of pure and wholesome 
milk, and be in the public interest. There is well established au- 
thority on this point and no useful purpose would be served by a 
detailed recitation thereof. See Beatrice Creamery Co. v. Ander- 
son, 75 F. Supp. 363 (D.C. Kan., 1947) ; United States v. Turner 
Dairy Co., 166 F.2d 1 (7th Cir., 1948), cert. den., 335 U.S. 813 
(1948) ; and United States v. Mills, supra. The Petitioner has 
failed to support or to offer any pertinent evidence with respect 
to its challenge pertaining to parity prices and no further dis- 
cussion is necessary. 


We next turn our attention to a further argument advanced 
by the Petitioner to the effect that the pertinent amendments to 
Order No. 7 were not supported by substantial evidence and that 
the Secretary’s findings were not sufficient in law to support his 
determinations. The Petitioner has failed to demonstrate in any 
manner that this is so. 


We agree with Respondent that a review of the record evidence 
amply sustains the Secretary, among others, on the two central 
points Petitioner has brought to issue, namely, that “filled milk” 
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should be treated as a Class I fluid milk utilization of its milk 
ingredients; and that the rate of the equalization payment select- 
ed by the Secretary to be assessed on milk not locally produced 
results in uniformity of pricing between handlers of “outside 
milk” and “local milk.” 


The transcripts of the promulgation and the hearing records 
are replete with evidence that filled milk is milk that differs from 
other fluid milk only in that it contains vegetable fat or oil. It is, 
in content, substantially a product of milk and competes for the 
same sales outlets as milk. Other milk products are included as 
Class I products under Order No. 7 that either have additional 
ingredients (such as chocolate milk) or have been reconstituted 
from condensed skim (such as reconstituted whole milk). Filled 
milk tastes like milk; pours like milk; looks like milk; is used like 
milk; is marketed in the same types of packages and in the same 
trade channels as milk; is to be found in the same dairy cases in 
the same stores as milk; must be refrigerated like milk; has been 
advertised by Petitioner as looking and tasting just like milk, hav- 
ing the same food value as milk, to be used instead of milk, being 
a complete replacement for milk, and the only real difference 
being its lack of butterfat and its lower retail price; and it could 
eventually be treated by the consumer as a complete replacement 
for whole milk. Certainly this evidence amply justifies and sup- 
ports the Secretary’s findings that filled milk should be classified, 
for the purpose of pricing under the Order, in the same manner 
as whole milk. Such classification applies only to the milk in- 
gredients in the product. Among the factors considered by the 
Secretary was that returns to dairy farmers should be the same 
for corresponding milk components, recognizing that the appro- 
priate Class I price level serves to assure an adequate but not 
excessive milk supply; the need for uniformity of treatment of 
producers; the application of a Class I classification to filled milk 
under Order No. 7 would maintain handlers regulated thereunder 
and under other orders on similar classification terms in com- 
peting for sales of such product; disposition of a product for a 
Class I use which is priced in a surplus price class undermines 
the classified pricing system; also, the objectives of classified 
pricing are uniformity of pricing according to form or use and 
providing an adequate return to producers for the fluid market; 
and, that the widespread disposition of filled milk, absent an 
equalizing payment for the milk ingredients, could lead to total 
defeat of such objectives. The record of the promulgation hearing 
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justifies by substantial evidence the challenged classification pro- 
vision. 


So, too, does the record evidence of the promulgation hearing 
sustain the Secretary’s rule-making determination with respect 
to the rate of the equalization payment. Such rate selected by the 
Secretary to be assessed on milk not locally produced results in 
uniformity of pricing between handlers of “outside milk” and 
handlers of “local milk.” Testimony, among other evidence, was 
received that the rate which had been proposed and which the 
Secretary adopted was intended to result in the skim milk portion 
of filled milk being “priced the same to filled milk plants or a 
filled milk handler or distributing plant as is priced to a fully 
regulated handler under this Order (R. 48).” On cross-examina- 
tion by Petitioner’s counsel at the promulgation hearing, one wit- 
ness testified (R. 58): 


“A. If your assumption is made, I still go back to the answer 
I’ve given, I believe, three times—that the intention and pur- 
pose of the proposal or its price of skim milk which Country 
Lad Foods, Incorporated, or any other processor of filled 
milk would have to do, and that would be to pay the same 
price for the skim milk portion of filled milk that any fully 
regulated handler who bought producers milk would have to 
pay; this is the only intention that we have so far as these 
proposals are concerned.” 


As to the specifics of the price differentials involved in ac- 
quiring filled milk as compared to whole milk, testimony was 
received (R. 62 and R. 63): 


“‘We support the classifying of filled milk as a Class I item. 
This product may be made from fluid skim milk or reconsti- 
tuted skim milk, with the butterfat content being replaced 
with vegetable fat. This product is made in semblance of 
whole milk and will be in direct competition with whole milk 
and should not have any greater price advantage than whole 
milk except the differences in fat cost which amounts to ap- 
proximately eighteen cents a gallon, with both products being 
classified as Class I items. 


“Should filled milk be classified as a Class II item then its 
price advantage over fluid milk would be approximately 
thirty-seven cents per gallon, which we feel would be detri- 
mental to the orderly marketing of fluid milk products now 
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classified as Class I, creating a hardship on the handlers 
which eventually would be passed on to the producer and con- 
sumer. 


“The above price advantages per gallon for filled milk over 
fluid milk are based on December 1969 Federal Order prices 
for Market Order No. 7 on Class I and Class II milk, with 
appropriate fat differentials applied, and the current price 
quotations for domestic vegetable fat at twenty-three cents 
per pound.” 


Petitioner has never introduced either at the promulgation 
hearing or at the hearing on its petition any evidence in contro- 
version of this testimony, which together with other evidence 
furnishes adequate basis upon which the Secretary could find and 
determine the proper rate of the equalization payment. Again, we 
note that the Petitioner in this case is not actually challenging 
the rate of the equalization payment. It has proffered no evi- 
dentiary material to show what the equalization payment should 
be, or, that it is too high, etc. Its contention in this regard is that 
it should not be subject to any equalization payment. The pro- 
visions of the Order, as amended, provide for the payments com- 
plained of herein and are specifically authorized by the Act, and 
are of established validity. 


The purpose of a rule-making proceeding (as distinguished 
from an adversary proceeding) is to receive evidence upon which 
the Secretary can make a reasoned decision. Section 8(c) of the 
Act requires “due notice” and “opportunity for a hearing” and 
prescribes only that the Secretary shall issue an order “* * * if he 
finds, and set forth in such order, upon the evidence introduced 
at such hearing * * * that the issuance of such order and all of the 
terms and conditions thereof will tend to effectuate the declared 
policy” of the Act. See, e.g., In re Pestel Milk Company, 6 A.D. 
85 (1947), aff’d Charles W. Allen, et al v. Brannan (S.D. Ohio, 
May 25, 1950); In re Crystal Lake Dairy Company, 8 A.D. 1 
(1949); and In re Belle-Vernon Milk Company, 13 A.D. 447 
(1954). It is well established that if the provisions of an order 
are in accordance with law, and the findings with respect thereto 
are supported by substantial evidence, they may not be over- 
turned. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308 (3rd Cir., 
1968), cert. den., 394 U.S. 929 (1969); Dairymen’s League v. 
Hardin, —— F. Supp. —— (D.C.S.D. N.Y., Feb. 2, 1971); and 
Crowther v. Seaborg, 312 F. Supp. 1205 (D. Colo., 1970). With- 
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out a showing that the action of the Secretary was arbitrary, his 
action is presumed valid. Lawson Milk Company v. Freeman, 
supra. 


In the subject case, the promulgation record reflects testimony 
and other evidence why filled milk should be specifically regu- 
lated; why the skim milk portion of filled milk should be fully 
priced; and why equalization payments should be applicable when 
non-fat dry milk solids are reconstituted and used in filled milk. 
We conclude that the Secretary did not depart from statutory 
requirements in promulgating the pertinent amendments to Order 
No. 7 and that they were adopted to the end to be achieved. 


In summary, the Order, as amended, constitutes a valid and 
reasonable exercise of administrative discretion and the Petitioner 
has not demonstrated any legal invalidities in the issuance of the 
controverted amendments or any lack of substantial evidence with 
respect to the terms and conditions thereof. 


We now shall consider Petitioner’s contention with respect to 
the application of the provisions of the Order. 


Inherent in Petitioner’s assault on the Order provisions are 
Petitioner’s allegation to the effect that filled milk has been 
banned from interstate commerce by the Filled Milk Act of 1923 
(21 U.S.C. 61(c))*® and for that reason Petitioner’s intrastate 
handling of it cannot directly burden, obstruct or affect interstate 
commerce, and that the application of the Order to Petitioner is 
an imposition of a penalty on intrastate commerce. 


Initially we observe that the record clearly shows that the Peti- 
tioner acquires the milk ingredient for its product outside the 
State of Georgia. Therefore, because of this and other reasons, 
even though Petitioner may* manufacture and distribute its 


5. In pertinent part the “Filled Milk Act of 1923” provides the following definition: 
“(c) The term ‘filled milk’ means any milk, cream, or skimmed milk, whether or not 
condensed, evaporated, concentrated, powdered, dried, or desiccated, to which has been 
added, or which has been blended or compounded with, any fat or oil other than milk 
fat, so that the resulting product is in imitation or semblance of milk, cream, or 
skimmed milk, whether or not condensed, evaporated, concentrated, powdered, dried, or 
desiccated. This definition shall not include any distinctive proprietary food compound 
not readily mistaken in taste for milk or cream or for evaporated, condensed, or 
powdered milk, or cream where such compound (1) is prepared and designed for feed- 
ing infants and young children and customarily used on the order of a physician; (2) 
is packed in individual cans containing not more than sixteen and one-half ounces and 
bearing a label in bold type that the content is to be used only for said purpose; (3) is 
shipped in interstate or foreign commerce exclusively to physicians, wholesale and retail 
druggist, orphan asylums, child-welfare associations, hospitals, and similar institutions 
and generally disposed of by them.”’ (Mar. 4, 1923, ch. 262, § 1, 42 Stat. 1486). 
6. It is not inconceivable that customers near the State line from outside the State of 
Georgia might drive to a nearby store in Georgia and purchase “Country Lad” but this 
fact is not established in the record. 
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product within the State of Georgia, we have no difficulty in 
concluding that Petitioner’s operations do involve and affect 
interstate commerce. Its allegations relating to penalties on intra- 
state commerce, impermissible tax on Georgia water, impairment 
of intrastate business in filled milk, and that the intrastate 
handling of its product does not burden, obstruct or affect inter- 
state commerce, must fail. 


If there were any doubt relating to the effect Petitioner’s prod- 
uct would have on interstate commerce, such doubt is laid to rest 
in the findings of the Secretary in promulgating the complained 
of amendments. It was found, based upon testimony and other 
evidence, that filled milk, if disposed of in either the Georgia or 
Mississippi marketing areas, would directly burden, obstruct or 
affect interstate commerce in milk and milk products. All milk 
marketed in each marketing area is in the current of interstate 
commerce or directly burdens, obstructs or affects interstate 
commerce in milk and milk products. Filled milk is in content 
substantially a product of milk and competes for the same 
sales outlets as milk. 


It was further found that manufactured milk products may be 
used in the production of filled milk. Manufactured milk prod- 
ucts move in interstate commerce and compete in the national 
market, regardless of where the milk is produced. Therefore, 
manufactured milk products, if used in the production of filled 
milk for disposition in either the Georgia or Mississippi markets, 
would likewise burden, obstruct or affect interstate commerce in 
milk and its products. 


The Secretary gave specific consideration to testimony sub- 
mitted on behalf of Petitioner, then a recently organized com- 
pany in Georgia which had not begun operations, that Petitioner 
was constructing a plant from which it expected to begin distribu- 
tion of filled milk in the Georgia market within the next few 
weeks; and that Petitioner intended to produce filled milk en- 
tirely from non-fat dry milk solids and that it had arranged for 
a supply of non-fat dry milk solids from Land O’ Lakes Cream- 
eries which has its headquarters in Minneapolis, Minnesota. Thus, 
knowledgeable of Petitioner’s situation, the Secretary’s findings 
set forth in detail the reasons why a product, composed primarily 
of milk ingredients (other than water), which competed with 
milk in the Georgia marketing area would burden, obstruct or 
affect interstate commerce in milk and milk products. The evi- 
dence indicated that if the milk ingredients of filled milk were 
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not subject to classification and pricing, the intrastate handlers 
thereof could place the “interstate” handlers of milk (who are 
required to pay producers the minimum prices specified under the 
Order) at a competitive disadvantage which would cause the 
regulatory scheme to break down. Such competition justifies regu- 
lation. 


Thus, although the sale of filled milk across State lines is pro- 
hibited by the Filled Milk Act, nevertheless, intrastate commerce 
in filled milk would burden, obstruct, and affect interstate com- 
merce in milk and milk products regulated under the Georgia 
and Mississippi marketing orders. It has long been recognized 
that the commerce power extends to the regulation of intrastate 
acts when necessary to make the control of interstate commerce 
effective. 


The full control by Congress of the subjects committed to its 
regulation is not to be denied or thwarted by the commingling of 
interstate and intrastate operations. The execution by Congess 
of its constitutional power to regulate interstate commerce is not 
limited by the fact that intrastate transactions may have become 
so interwoven therewith that the effective government of the 
former incidentally controls the latter. The Minnesota Rate Cases, 
230 U.S. 352 (1913). 


This view was concurred in by the Judicial Officer in the case 
of In re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 
(1957), involving a challenge by a handler that a milk order had 
been invalidly applied because the milk products it handled were 
neither in interstate commerce nor burdened, obstructed or af- 
fected such commerce. It was stated by the Judicial Officer as 
follows, at page 1206: 


‘ 


‘. .. Handlers regulated under the order who ship milk in 
interstate commerce also distribute milk in the area in which 
petitioner alleges it sells all of its milk. Such interstate 
handlers of milk are in direct competition with other 
handlers in the area, such as petitioner, who distributes milk 
in intrastate commerce. Such competition justifies the regu- 
lation of the purely local handlers.” 


See also Freeman v. Vance, 319 F.2d 841 (5th Cir., 1963), 
rehearing denied 325 F.2d 663 (5th Cir., 1963). Arguments of 
this nature have been considered by the United States Supreme 
Court and have been found wanting. See United States v. Wright- 
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wood Dairy Co., 315 U.S. 110 (1942); United States v. Rock 
Royal Co-operative, Inc., 307 U.S. 533 (1939); and H. P. Hood 
and Sons, Inc. v. United States, 307 U.S. 588 (1939). 


As was stated in United States v. Wrightwood Dairy Co., supra: 


“ . . We conclude that the national power to regulate the 
price of milk moving interstate into the Chicago, Illinois, 
marketing area, extends to such control over intrastate 
transactions there as is necessary and appropriate to make 
the regulation of the interstate commerce effective; and 
that it includes authority to make like regulations for the 
marketing of intrastate milk whose sale and competition 
with the interstate milk affects its price structure so as in 
turn to affect adversely the Congressional regulation.” 


The courts have found that the percentage of milk in interstate 
or intrastate commerce is not of importance. See Beatrice Cream- 
ery Co. et al v. Anderson, 75 F. Supp. 363 (D.C. Kan., 1947), 
and the authorities cited therein, where it was held that intra- 
state milk may be regulated even where only 1.8 percent of the 
total milk priced in the Order moves in interstate commerce, and 
that the doctrine of de minimis is not applicable. 


The Filled Milk Act was legislated with the intent of prohibit- 
ing the marketing of adulterated milk and adulterated milk prod- 
ucts in interstate commerce. By contrast one of the basic pur- 
poses of the Agricultural Marketing Agreement Act of 1937 is to 
provide a method to insure an adequate and uniform price to 
dairy farmers for their milk. The purposes to be achieved by each 


are not incompatible. 


That Congress possesses supreme authority to regulate inter- 
state commerce subject only to the limitations of the Constitution, 
is too well established to require citation. Acting within the au- 
thority conferred by the Constitution it is for Congress to deter- 
mine what legislation will attain its purposes. Two different 
statutes dealing with the same subject matter may not be regard- 
ed as conflicting if two different purposes are sought to be 
achieved. Cf. United States v. Hill, 248 U.S. 420 (1919). 


Regulatory legislation affecting ordinary commercial transac- 
tions is not to be pronounced unconstitutional unless in the light 
of the facts made known or generally assumed, it is of such a 
character as to preclude the assumption that it rests on some 
rational basis within the knowledge and experience of the legisla- 
tors. Carolene Products Co. v. United States, 323 U.S. 18 (1944). 
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We fail to recognize any legal validity to those arguments of 
Petitioner relating to its assertion that the marketing of filled 
milk in intrastate commerce does not burden, obstruct or affect 
interstate commerce. It does. 


We next consider Petitioner’s assertion that “filled milk” is 
neither milk nor a product thereof and cannot be regulated under 
the Agricultural Marketing Agreement Act of 1937. Petitioner 
points out, in essence, that filled milk is characterized by the pres- 
ence of a significant proportion of vegetable oil and that since it 
is composed principally of non-fat milk solids, it is not milk. At 
the promulgation hearing, the Petitioner indicated its product 
would consist of 9 percent dry milk solids and 86 percent water, 
the remainder being attributable to vegetable fat (314-4 percent), 
emulsifiers and stabilizers. 


The Secretary found, inter alia, on the basis of the promulga- 
tion record that filled milk is a combination of skim milk and 
vegetable fat or oil in about the same proportions as the skim 
milk and milk fat in whole milk. Hence, well over 90 percent of 
the product is skim milk. In most filled milk, the skim milk por- 
tion is fresh fluid milk separated from whole milk. Some 
filled milk contains reconstituted fluid skim milk prepared from 
a concentrated product such as non-fat dry milk. But, whether 
made from vegetable fat and fresh or reconstituted skim milk or 
any combination of the two, the resulting product resembles 
whole milk in appearance. 


Actually, Petitioner does not disagree with the fact that the 
form of filled milk and the purpose for which it is used are the 
same as the form and purpose of whole milk. It is marketed in the 
same types of packages and in the same trade channels as milk 
and is mainly intended as a substitute for milk. Filled milk, just 
as whole milk, is disposed of in fluid form. Filled milk consists 
principally of milk products, is made to resemble whole milk, 
and is designed and intended as a substitute for whole milk. 


The fact that Petitioner’s product would be produced from non- 
fat dry milk solids rather than from fresh skim milk from pro- 
ducer milk is of no consequence. Its principal ingredient is still 
milk. 


The broad discretionary powers vested in the Secretary by the 
Agricultural Marketing Act of 1937, in classifying milk has been 
long established, Queensboro Farms Products, Inc. v. Wickard, 
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137 F.2d 969 (2d Cir., 1943). See also Windham Creamery, Inc. 
v. Freeman, 350 F.2d 978 (3rd Cir., 1965), cert. den., 382 U.S. 
979 (1966). The propriety of the Secretary treating milk powder 
that is reconstituted into a fluid form of milk, as having been 
utilized as Class I milk has been generally acknowledged. See 
Mills v. Freeman, 294 F. Supp. 119 (D. Md., 1968), and Jn re 
Lyles Dairy Products, 23 A.D. 1441 (1964). 


To the effect that it is lawful for the Secretary to consider 
filled milk as being a Class I milk utilization see: Jn re Shamrock 
Foods Company, 29 A.D. 359 (1970); and, Jn re Carnation Com- 
pany, 29 A.D. 367 (1970), Rev’d other grounds F. Supp. 
(D.C. Arizona, December 9, 1970), on appeal, 9th Cir. Although 
the District Court reversed the Secretary on other grounds, the 
Secretary’s power to treat filled milk as Class I utilization was 
unchallenged, and the District Court’s decision was limited to 
finding that the Secretary may change classification of milk 
products only after hearings, and he may not accomplish such 
changes pursuant to order provisions under which such changes 
are automatically triggered by decisions of State officials. 








We must conclude that filled milk is properly subject to regula- 
tion under the Act. 


Despite Petitioner’s charges that regulation under the Order 
“imposes an insurmountable economic trade barrier against the 
continued use by Petitioner of non-fat milk powder,” such charge 
is supported by neither fact nor law. Petitioner has reference to 
the case of Lehigh Valley Cooperative Farmers Inc. v. United 
States, 370 U.S. 76 (1962). Although in the Lehigh case the court 
held invalid the compensatory payment provision involved, it did 
so because it found that the particular rate of payment involved 
therein was invalid. The Supreme Court went to great lengths to 
delimit the operative scope of its ruling. The Court did not strike 
down all compensatory payments. Subsequent to Lehigh the Sec- 
retary has been petitioned to remove alleged “trade barriers” in 
a number of proceedings. The scope and limitations of the Lehigh 
case were considered in an erudite decision in the case of Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308 (3rd Cir., 1968), cert. den., 
394 U.S. 929 (1969). See also, In re M. H. Laipson & Co. and 
South Royalton Creamery, Inc., 22 A.D. 1194 (1963); Brown v. 
United States, 367 F.2d 907 (10th Cir., 1966), cert. den., 387 U.S. 
917 (1967) ; Sterling Davis Dairy v. Freeman, 253 F. Supp. 80 
(D. N.J., 1965) ; In re Lyles Dairy Products, 23 A.D. 1441 (1964) ; 
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Lewes Dairy, Inc. v. Freeman, supra; and Mills v. Freeman, 294 
F. Supp. 119 (D. Md., 1968). 


In Lyles, the complaining handler also was required to pay on 
his purchases of milk powder the difference between the surplus 
and Class I prices of the powder’s skim milk equivalent since he 
utilized the powder for Class I purposes (buttermilk and choco- 
late milk). The Judicial Officer at page 1448, reviewed the hold- 
ing in Lehigh: 


“The Supreme Court held in Lehigh that certain compensa- 
tory payment provisions of the New York-New Jersey milk 
marketing order were invalid and not in accordance with law 
insofar as such provisions required a compensatory payment 
measured by the difference between the Class III and Class I 
prices under such order to the producer-settlement fund by 
a handler operating a nonpool plant on Class I milk distrib- 
uted within the marketing area from such nonpool plant, 
in that such provisions and the payments resulting therefrom, 
in effect, constituted ‘trade barriers’ inconsistent with the 
policy expressed by Congress in section 8c(5)(G) of the act 
(7 U.S.C. 608c (5) (G)).* The Court did not thereby strike 
down all compensatory payments. On the contrary, the Court 
only found the rate of payment involved therein to be invalid 
and specificially recognized the necessity for, and explored 
possible means of, regulating nonpool or outside milk, so 
that petitioner’s characterization of the charges involved 
herein as compensatory payments does not decide this 
dispute.” (* Footnote omitted.) 


The Judicial Officer then determined that as to the bulk of the 
skim milk powder which was not made from producer milk, the 
question came down to whether the rate of the compensatory 
payment that was established by the Secretary achieved parity 
of pricing of order and non-order manufacturing milk. Review 
of that promulgation record revealed evidence ‘“‘to the effect that 
skim milk powder made from non-producer milk was purchased 
by nonregulated handlers at manufacturing prices comparable to 
or approximately the North Texas order Class II price.” The 
Judicial Officer decreed that Petitioner could not “hide under the 
umbrella of the Lehigh decision,” and thereupon dismissed the 
petition and denied the relief prayed. 


The U.S. District Court for the District of New Jersey in 
Sterling Davis Dairy v. Freeman, supra, distinguished the case 
before it from Lehigh as follows: 
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“It is to be noted that the crux of the Lehigh ruling rests in 
the actual discriminatory nature of the rates demanded of 
nonpool handlers introducing ‘outside’ area milk. In the 
Lehigh case itself, for example, one of the petitioning han- 
lers was required to remit $9.18 per hundredweight while 
the pool plant handlers were paying but $6.23. 


“At bar, however, the contested fluid skim differential en- 
genders no such inherent or potential rate discrimination. 
Under §1002.43, all handlers — pool or nonpool — make the 
identical payments. While the concerned skim milk differen- 
tial may indeed be ‘compensatory’ within the context of the 
regulatory scheme of Order 2, it is not so regarding any effort 
to control or restrict the flow of outside milk into the New 
York-New Jersey region. Since there is here no illegal burden 
within the meaning of §8c(5) (G) placed on nonpool handlers, 
the Lehigh decision can have no applicability to the argument 
presented.” 


It is clear that all of the cases have interpreted the Lehigh case 
as authority for striking down compensatory payments 
only if the rate of such payments imposes upon a handler of 
“outside milk” an overall cost for acquiring such milk that is dis- 
parately higher than that to the handler of “local milk.” 


When we analyze the Petitioner’s position in light of the Lehigh 
decision, and the subsequent cases interpreting it, we find that the 
compensatory charge in the present case is not inconsistent with 
the principles approved in Lehigh. Here the Petitioner is not an 
outside dealer; it is a partially regulated handler (as is herein 
pertinent) associated with the Georgia marketing area by virtue 
of its activities in manufacturing and selling its product. The 
regulations to which it is subject are identical with those imposed 
on others similarly situated in the marketing area. As noted 
above, the compensatory payment here in issue applies only if the 
handler converts the nonfluid product to a fluid form and use. 
The payment (here involved) is not required on non-fat dry milk, 
per se. The obligation arises when it is sold as filled milk, in 
semblance of whole fluid milk. In the latter form it is seeking a 
higher value outlet in competition with milk of producers than 
is possible in its original form as non-fat dry milk. This in no way 
constitutes an “insurmountable economic trade barrier” against 
the continued use by Petitioner of non-fat milk powder. True, it 
may diminish the profit margin on its product, but such treat- 
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ment is necessary to make the obligation for disposition of Peti- 
tioner’s product comparable to the obligation upon a pool handler 
for the same kind of utilization. 


Inasmuch as the compensatory payments required of such 
partially regulated handlers are equivalent to the monetary obli- 
gations imposed by the Order upon pool handlers on their Class 
I dispositions of reconstituted skim milk, it is obvious that the 
compensatory payments result in reasonable competitive parity 
between partially regulated and fully regulated handlers. 


In fact, Petitioner through its president, testified at the pro- 
mulgation hearing that the effect he feared would be that his 
costs would become almost as high as that of handlers of milk 
competing for retail sales with filled milk, and that Petitioner 
would have to raise its retail price very close to that of competing 
milk products.? In such circumstances, the rate of compensatory 
payment established by the Secretary is most appropriate and in 
full accord with the legal principles applicable thereto. 


The Petitioner ascribes additional reasons for the invalidity of 
the Order, as amended. Among these are those alleging detriment 
to the consumer and that Section 8c(5) (A) and (B) of the Act is 
inapplicable inasmuch as the milk ingredient (non-fat milk 
powder) in its product is not purchased from local producers. 
Therefore, it is asserted that payments assessed on these ingred- 
ients are not authorized. The essence of Petitioner’s latter argu- 
ment is set forth in its brief: 


“In the case of ‘milk and its products’, the Secretary’s 
power under Section 608c(5) (A) to ‘Classify’ and fix mini- 
mum prices is limited to ‘milk purchased from producers or 
associations of producers.’ Similarly, under Sec. 608 (5) (B), 
the Secretary’s powers are limited to providions |sic| for the 
payment to producers and associations of producers ‘of uni- 
form prices for all milk delivered by them’. The Secretary 
therefore has no power to fix any minimum price for use by 
petitioner of non-fat milk powder which it purchases on the 
commercial market from brokers or plants, or to compel pe- 
titioner to make payments to or for the benefit of pro- 
ducers which delivered no milk to petitioner, and which did 
not even produce the milk from which the powder was made.” 

7. There is still a profit motivation for marketing the product even though the skim milk 
content is priced as Class I milk because of the differences in cost between vegetable fat and 
butterfat. Moreover, it is well established that the fact that a particular regulation may be 


disadvantageous to certain areas or persons is insufficient to require the granting of relief 
from regulation. Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969 (2nd Cir., 1943). 
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Thus, this phase of Petitioner’s challenge to the Order pro- 
visions relates to its concern for the consumer and local producer. 
Laudable as this may be, and without attempting to rely upon 
technicality, we must observe that Petitioner’s status in this 
proceeding is that of a handler petitioning for redress under Sec- 
tion 8c(15) (A) of the Act with a view to determining whether 
the Order, a provision thereof or an obligation imposed there- 
under is “not in accordance with law.” The Petitioner, in a 
proceeding of this nature, may not be heard to espouse the causes 
of those other than that of a handler. Queensboro Farm Products, 
Inc., supra; In re George Benz & Sons, 30 A.D. 2 (1971). One 
cannot ordinarily raise a question as to the validity of aspects of 
official action which do not adversely affect his own legally pro- 
tected interests. Consequently, it would be inappropriate to con- 
sider the possible injury to others which might result from the 
Secretary’s order. But, even assuming arguendo that Petitioner 
did not lack a justifiable interest, this phase of Petitioner’s argu- 
ment neglects to recognize the feature of pooling proceeds among 
producers through the vehicle of uniform blend prices and the 
fact that filled milk marketed in simulation of milk is already 
classified as Class I in any regulated marketing area when it is 
distributed. It is the statutory policy to establish and maintain 
an orderly market to bring about and maintain the statutory 
price level. This achievement is, in itself, of benefit to consumers, 
who indeed would suffer absence an insurance of a sufficient 
quantity of pure and wholesome milk. Contrary to Petitioner’s 
contention, the classification of filled milk, for the purpose of 
pricing under the orders in the same manner as whole milk, in- 
sures a uniform return to dairy farmers, and, as brought out at 
the promulgation hearing, by applying a Class I classification to 
filled milk under Order No. 7, will maintain handlers regulated 
under all orders on similar classification terms in competing for 
sales of such product. 


In addition, the Secretary does not act in a vacuum. He must 
be alert to potential or actual threats to market stability. Section 
2(1) of the Act declares it to be the policy of the Act “to establish 
and maintain” orderly marketing conditions (emphasis supplied). 
Under such authority the Secretary can clearly regulate to cope 
with potential situations. Of necessity rule making often calls for 
forecasts and estimates. The fact that for the period involved 
herein the Petitioner acquired its source of the milk ingredient 
(non-fat milk powder) from sources other than producers who 
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usually supply the fluid milk needs of the market does not neces- 
sarily mean that sources for such ingredients within the market 
are not or would not be available. 


The challenged amendments were promulgated to accommodate 
all who manufactured and distributed filled milk and many 
varying circumstances had to be considered by the Secretary. The 
source of Petitioner’s milk ingredients is not of material conse- 
quence as is pertinent to this proceeding. By virtue of having 
discussed this matter arguendo, we conclude that the amend- 
ments in issue have not failed to protect the interests of con- 
sumers within the meaning of Section 2 of the Act and that such 
amendments are not violative of Sections 8c(5) (A) and (B). 


Other matters advanced by Petitioner relate to bare assertions 
that Petitioner has been deprived of property without due process 
of law, supposedly because Petitioner will not be able to engage 
in its lawful business, except at a burdensome and confiscatory 
cost. Also, Petitioner has made reference to having invested sums 
for capital expenditures. These matters raised by Petitioner 
relating to allegations of unconstitutionality simply are not sup- 
ported in fact or in law. The decision to invest in plant; equip- 
ment, advertising, and the like, are matters of business judgment 
and do not relate to the issues presented herein. As we view the 
situation, this Petitioner actively participated in the promulgation 
hearing which gave rise to the disputed amendments. The Secre- 
tary had before him for consideration at the promulgation hear- 
ing various views and proposals. The fact that he declined to adopt 
the Petitioner’s viewpoint does not make his action illegal. At the 
time of the promulgation of the amendments the Petitioner was 
not even in business and was certainly well aware, or should have 
been aware of the fact, by reason of the recommended decision, 
that it would become partially regulated in the event it manu- 
factured and sold its proposed product. Nor was there anything 
confiscatory in the requirement that Petitioner be treated on an 
equal basis as would be all others who were similarly situated. 
This is not altered by the circumstance that Petitioner would 
be affected to the extent that it would make less profit when sub- 
ject to regulation. Such happenstance cannot serve to defeat the 
purposes of the Act. Even if we assume that Petitioner made less 
profit as a partially regulated handler, such assumption does not 
establish that Petitioner has been deprived of any property rights 
to which it was legally entitled. As noted above, there is still a 
“profit motivation” to market filled milk. 
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As noted by the Respondent, when confronted with a similar 
generalized allegation of “deprivation of property without due 
process of law,” the Judicial Officer stated, in the case of In re 
Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193, 1204-1205 
(1957) : 


“If petitioner’s arguments with respect to the alleged lack 
of due process in the issuance of the contested order are in- 
tended to mean that the provisions of such order unlawfully 
discriminate against the petitioner in that they create a 
hardship, such contention is insufficient to require the grant- 
ing of relief from regulation. See, e.g., Queensboro Farm 
Products, Inc. v. Wickard, 47 F. Supp. 206, 211 (E.D.N.Y., 
1942), aff'd 137 F. 2d 969 (2d Cir. 1943). The fact that a 
particular regulation ‘may demonstrably be disadvantageous 
to certain areas or persons’ is not enough to constitute a vio- 
lation of the due process clause. Secretary of Agriculture v. 
Central Roig Refining Co., 338 U.S. 604, 617-619 (1950) ; 
In re Central Dairy Products Company, 12 A.D. 303, 312 
(1953), and cases cited therein. A member of the class which 
is regulated may suffer economic losses not shared by others 
as a direct consequence of regulation, but this does not con- 
stitute per se a violation of the due process clause. See e.g., 
Bowles v. Willingham, 321 U.S. 503 (1944). Nor does the 
evidence introduced by petitioner establish that the payments 
required of it pursuant to the disputed order were confisca- 
tory.* See e.g., Hegemann Farms Co-op v. Baldwin, 293 U.S. 
163 (1934) ; Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 
860, 863-864 (3d Cir. 1945).” (*Footnote omitted.) 


Although the Petitioner herein emphasizes that at the time of 
the hearing its sale of filled milk in the Georgia marketing area 
had never exceeded one-half of one percent of total Class I sales 
and that such sales of filled milk comprised approximately two- 
tenths of one percent of the total Class I sales, nevertheless, at 
the promulgation hearing testimony was submitted on behalf of 
Petitioner indicating that Petitioner was aiming at 5 percent of 
the consumer market (R. 107). Moreover, the evidence adduced 
at the promulgation hearing showed that several fully regulated 
handlers indicated an intention to market filled milk. As we men- 
tioned above, the Petitioner’s percentage of the Class. I market 
is not of material consequence and is something which is subject 
to change. 
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We have given careful consideration to all of Petitioner’s allega- 
tions and contentions. Those which we may not have mentioned 
specifically did not require extended discussion. Our review of the 
entire record in this proceeding discloses that Petitioner, now a 
fully regulated handler under the Act, had no proper basis for 
legal grievance as a partially regulated handler. 


We conclude that filled milk contains milk ingredients and 
competes for the same markets as milk and the marketing of the 
milk ingredients in filled milk in Georgia burdens, obstructs, 
and affects interstate commerce in milk and milk products; that 
the application of Order No. 7, as amended, to Petitioner does not 
impose a penalty upon intrastate commerce; that the challenged 
amendments to Order No. 7 have not resulted in prices to hand- 
lers that are not uniform within the requirements of Section 
8c (5) (A) of the Agricultural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. §608c(5) (A)); that the application of the 
amended Order has not been shown to result in the maintenance 
of prices to farmers above the level permitted; that the challenged 
amendments are not defective because the source of the milk 
ingredient (non-fat milk powder) may be other than producers 
who usually supply the fluid milk needs of the market; Sections 
8c (5) (A) and (B) of the Act do not contain a contrary require- 
ment (7 U.S.C. §608c(5)(A) and (B)); that the challenged 
amendments are within the powers conferred upon the Secre- 
tary of Agriculture by the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. §601 et seq.) ; that the Secre- 
tary of Agriculture’s Final Decision (35 FR 5471) and the Order 
amending the Order (35 FR 6849) are in accordance with law, 
and Petitioner is not entitled to exemption therefrom; and that 
the amendment of Order No. 7 has not resulted in Petitioner being 
deprieved of its property without due process of the law, and the 
due process clause of the Constitution of the United States of 
America has not been violated. 


Accordingly, we are of the view that the Petitioner has ad- 
vanced no meritorious reasons which would furnish the basis for 
relief. 


PROPOSED ORDER 


The requested relief should be denied and the petition dis- 
missed. 
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Commodity Exchange Act 


MUELLER, EUGENE T., ROBERT J. MURPHY, AND JAMES 
W. Kozinski. CEA Docket No. 183. Wash sales— 
Suspension of registration for 10 days—Consent ; 1423 


WARD MERCANTILE, INC., AND PHILIP J. FULLERTON. 
CEA Docket No. 179. Violation of financial re- 
quirements—Cease and desist—Consent 1426 


(No. 14,212) 


In re EUGENE T. MUELLER, ROBERT J. MURPHY, and JAMES W. 
KoZINSKI. CEA Docket No. 183. Decided October 14, 1971. 


Wash sales—10-day suspension of registrations—Consent order 


Respondents’ activities involving “wash sales” and transactions that are not 
open and competitive are violations of the act for which respondents are 
ordered to cease and desist from such violations and are suspended as 
registrants under the act for 10 days and are denied all trading priv- 
ileges on the contract markets for a like period. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 


Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on September 2, 1971. The respondents 
are charged with violating section 4c of the Act (7 U.S.C. 6c) 
and section 1.38 of the regulations thereunder (17 CFR 1.38). 


No hearing has been held in this proceeding. The respondents 
have filed a stipulation under section 0.4 (b) of the rules of prac- 
tice (17 CFR 0.4(b)) in which they admit the facts hereinafter 
set forth in paragraphs one through three of the Findings of 
Fact, (2) admit, for the purposes of this proceeding and for such 
purposes only, the facts hereinafter set forth in paragraphs four 
and five of the Finding of Fact, (3) waive the report of the 
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Hearing Examiner, and (4) consent to the entry of the order con- 
tained herein. 


FINDINGS OF FACT 


1. The respondents, Eugene T. Mueller, Robert J. Murphy and 
James W. Kozinski, are now, and were at all times material here- 
in, registered floor brokers under the Commodity Exchange Act 
and members of the Chicago Mercantile Exchange, hereinafter 
referred to as the exchange. 


2. The exchange is now, and was at all times material herein, 
a duly designated contract market under the Commodity Ex- 
change Act. 


3. The transactions referred to herein relate to the purchase 
and sale of pork belly futures contracts on the exchange. Such 
contracts could have been used for hedging transactions in inter- 
state commerce in pork bellies or the products or by-products 
thereof, or for determining the price basis of transactions in 
interstate commerce in pork bellies, or for delivering pork bellies 
sold, shipped, or received in interstate commerce. 


4. Respondents Mueller and Kozinski, on December 30, 1968, 
entered into the transactions specified in the tabulation below, 
which transactions were wash sales or were of the character of 
wash sales. In entering into the said transactions the said respon- 
dents acted pursuant to, and in accordance with, an understand- 
ing or arrangement that reciprocal and offsetting purchases and 
sales would be made at little or no price advantage or disadvant- 
age to the said respondents. 


(1969) Respondent Quantity Price (Cents Respondent 
Future Buying (No. of contracts) per pound) Selling 
February Mueller 50 32.00 Kozinski 
March Kozinski 50 31.92% Mueller 
February Kozinski 50 32.62% Mueller 
March Mueller 50 32.55 Kozinski 


5. Respondents Mueiler and Murphy, on December 30, 1968, 
December 31, 1968 and January 2, 1969, entered into the trans- 
actions specified in the tabulation below, which transactions were 
wash sales or were of the character of wash sales. In entering 
into the said transactions the said respondents acted pursuant to, 
and in accordance with, an understanding or arrangement that 
reciprocal and offsetting purchases and sales would be made at 
little or no price advantage or disadvantage to the said respond- 
ents. 
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Quantity 

(1969) Respondent (No. of Price (Cents Respondent 

Date Future Buying contracts) per pound) Selling 
12/30/68 February Mueller 50 32.02% Murphy 
12/30/68 March Murphy 50 31.92% Mueller 
1/ 2/68 February Murphy 50 32.00 Mueller 
1/ 2/69 March Mueller 50 31.92% Murphy 
12/31/68 March Murphy 100 32.52% Mueller 
12/31/68 August Mueller 100 32.05 Murphy 
12/31/68 March Mueller 100 32.52% Murphy 
12/31/68 August Murphy 100 32.05 Mueller 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents: 
(1) entered into transactions which were, or were of the charac- 
ter of, wash sales or fictitious sales, in wilful violation of section 
4c of the Commodity Exchange Act (7 U.S.C. 6c); and (2) 
executed purchases and sales of commodities for future delivery 
in a manner which was not open and competitive, in wilful viola- 
tion of section 1.38 of the regulations (17 CFR 1.38). The com- 
plainant states that the administrative officials of the Commodity 
Exchange Authority have carefully considered the stipulation 
submitted by the respondents. The administrative officials be- 
lieve that the prompt entry of the proposed order would consti- 
tute a satisfactory disposition of this case, serve the public inter- 
est and effectuate the purposes of the Act. The complainant 
recommends, therefore, that the stipulation be accepted and the 
proposed order be issued. It is concluded that the complainant’s 
recommendation should be adopted. 


ORDER 


Effective upon the date of service of this order upon the 
respondents, they shall cease and desist from: (1) entering 
into, or offering to enter into, any futures transaction sub- 
ject to the Commodity Exchange Act if such transaction is, 
is of the character of, or is commonly known to the trade as, 
a “wash sale’; and (2) executing any futures transaction 
subject to the Commodity Exchange Act if such transaction 
is not executed openly and competitively in accordance with 
section 1.38 of the regulations issued under the Commodity 
Exchange Act (17 CFR 1.38). 


Effective on the twentieth day after the date of issuance of 
this order, (1) the registrations of the respondents as floor 
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brokers under the Commodity Exchange Act are suspended 
for a period of ten (10) days, and (2) the respondents are 
prohibited from trading on or subject to the rules of any 
contract market for a period of ten (10) days, and all con- 
tract markets shall refuse all trading privileges to the 
respondents during this period, such prohibition and refusal 
to apply to all trading done and all positions held by the 
respondents, directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


(No. 14,213) 


In re WARD MERCANTILE, INC., and PHILIP J. FULLERTON. CEA 
Docket No. 179. Decided October 20, 1971. 


Consent order—Violation of financial requirements—Cease and desist 


Respondents consented to the issuance of a cease and desist order against 
them for failing to meet the minimum financial requirements prescribed 
for futures commission merchants. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on August 20, 1971. The respondents are 
charged with violating section 4f of the Act (7 U.S.C. 6f) and 
section 1.17 of the regulations thereunder (17 CFR 1.17). 


No hearing has been held in this proceeding. The respondents 
have filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b)) in which they admit the facts hereinafter 
set forth in paragraphs one and two of the Findings of Fact, (2) 
admit, for the purposes of this proceeding and for such purposes 
only, the facts hereinafter set forth in paragraphs three and four 
of the Findings of Fact, (3) waive the report of the Hearing 
Examiner, and (4) consent to the entry of the order contained 
herein. 
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FINDINGS OF FACT 


1. Respondent Ward Mercantile, Inc., is now, and was at all 
times material herein, a corporation organized and existing under 
the laws of the State of New York, with offices at 6 Harrison 
Street, New York, New York 10013. The said corporation is now, 
and was at all such times, a registered futures commission mer- 
chant under the Commodity Exchange Act, engaged in trading in 
commodities for future delivery for the accounts of customers 
and holding for such customers sums of money, representing 
deposits of margin by and trading profits accruing to such cus- 
tomers. At all such times, the said corporation was subject to 
the minimum financial requirements specified in section 1.17 of 
the regulations under the Commodity Exchange Act (17 CFR 
1.17). 


2. Respondent Philip J. Fullerton, an individual, is now, and 
was at all times material herein, secretary-treasurer of the 
respondent corporation, and responsible for the management, di- 
rection and control of its activities. 


3. During the period from August 31, 1970 through October 19, 
1970, respondent Ward Mercantile, Inc., engaged as a registered 
futures commission merchant under the Commodity Exchange 
Act while failing to meet the minimum financial requirements 
prescribed by section 1.17 of the regulations issued by the Secre- 
tary of Agriculture under the Act. As of August 31, 1970, the 
respondent corporation lacked approximately $33,560 of having 
enough working capital to meet such minimum financial require- 
ments. This insufficiency was not corrected until October 20, 
1970. 


4. Having reason to believe that the respondent corporation 
was not meeting the minimum financial requirements prescribed 
in section 1.17 of the regulations under the Commodity Exchange 
Act, T. Reed McMinn, Director of the Commodity Exchange Au- 
thority’s Eastern Region, on January 20, 1970, warned the corpo- 
ration in writing as follows: “It is your firm’s responsibility at 
all times to meet the financial requirements . . .” prescribed in 
section 1.17. To correct the working capital insufficiency at the 
time, respondent Fullerton on or about February 13, 1970, loaned 
the corporate respondent $100,000 and subordinated the loan to 
the claims of the other general creditors. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents vio- 
lated section 4f of the Commodity Exchange Act, and section 1.17 
of the regulations thereunder (17 CFR 1.17). The complainant 
states that the administrative officials of the Commodity Ex- 
change Authority have carefully considered the stipulation sub- 
mitted by the respondents. The administrative officials believe 
that the prompt entry of the proposed order would constitute a 
satisfactory disposition of this case, serve the public interest and 
effectuate the purposes of the Act. The complainant recommends, 
therefore, that the stipulation be accepted and the proposed order 
be issued. It is concluded that the complainant’s recommendation 
should be adopted. 


ORDER 


Effective on the date of service of this order upon respond- 
ent Ward Mercantile, Inc., it shall cease and desist from en- 
gaging as futures commission merchant without meeting the 
minimum financial requirements prescribed by section 1.17 
of the regulations (17 CFR 1.17) issued under the Com- 
modity Exchange Act. 


Effective on the date of service of this order upon respond- 
ent Philip J. Fullerton, he shall cease and desist from wil- 
fully causing, aiding, abetting, counseling, commanding or 
inducing Ward Mercantile, Inc., or any other futures com- 
mission merchant, to engage as futures commission merchant 
without meeting the minimum financial requirements pre- 
scribed by section 1.17 of the regulations (17 CFR 1.17) 
issued under the Commodity Exchange Act. 


A copy of this Decision and Order shall be served on each of 
the parties. 
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Oct. 14, 1971. The petition for court review of the 
Judicial Officer’s decision and order (30 A.D. 730) 
suspending petitioner as a registrant under the 
act for violation of the bonding and financial re- 
quirements of the act, is dismissed by the court 
for want of prosecution 


VIDALIA LIVESTOCK AUCTION, INC. v. SECRETARY OF 
AGRICULTURE. 5th Cir. Oct. 18, 1971. The petition 
for court review of the Judicial Officer’s decision 
and order (30 A.D. 741) suspending petitioner as 
a registrant under the act for violation of the 
financial requirements of the act, is dismissed by 
the court for want of prosecution 


(No. 14,214) 
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In re GEORGE YANCEY. P&S Docket No. 4522. Decided October 4, 


1971. 


Insolvency—Suspension of registration for 30 days and thereafter while 


insolvent—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment for livestock purchased in commerce, failing to pay, 
when due, the full purchase price of such livestock, is ordered to keep 
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required records, and is suspended as a registrant under the act for 30 
days and thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on August 3, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) George Yancey, hereinafter referred to as the respon- 
dent, is an individual whose address is 1918 Miller Avenue, 
Prosser, Washington. 


(b) Respondent at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


(c) Respondent is, and at all times material herein was 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of April 6, 1971, respondent had current liabilities totaling 
$15,442.66 and no current assets, resulting in an excess of cur- 
rent liabilities over current assets of $15,442.66. 


3. Respondent, in connection with his operations as a dealer, 
on or about the date and in the transaction set forth below, pur- 
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chased livestock in commerce and in purported payment therefor 
issued a check which was returned unpaid by the bank upon 
which it was drawn because respondent did not have sufficient 
funds on deposit in the account upon which such check was 
drawn. 


Date of Date of No. of Amount of Purchase 
Purchase Check Head Check From 
2/22/71 2/24/71 57 $9,105.66 Stockland Union 


Stockyards, Inc. 
Spokane, Wash. 


4. Respondent, on or about the date and in the transaction 
specified in finding of fact 3 above, purchased livestock in com- 
merce and failed to pay, when due, the full amount of the pur- 
chase price for such livestock. As of July 26, 1971, $7,900.66 of 
the purchase price remained unpaid. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business under 
the Act in that respondent failed to keep and maintain (1) a 
general ledger of accounts showing assets, liabilities, and capital 
or net worth; (2) a cash receipts and cash disbursements journal ; 
(3) a purchase and sales journal; (4) copies of sales invoices 
and scale tickets; and (5) cancelled checks. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, it 


is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3, 4 and 5 
herein, it is concluded that respondent has wilfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a) and 221) and 
section 201.43(b) of the regulations (9 CFR 201.43(b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on 
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deposit in the bank account on which they were drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others, (1) a general 
ledger of accounts showing assets, liabilities, and net worth; (2) 
a cash receipts and cash disbursements journal; (3) a purchase 
and sales journal; (4) copies of sale invoices and scale tickets; 
and (5) cancelled checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding, terminating this suspension after the 
30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No, 14,215) 


In re ROBERT D. MARTIN. P&S Docket No. 4485. Decided October 
6, 1971. 


Insolvency—Suspension of registration for 30 days and thereafter 
while insolvent—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce, failing to pay, 
when due, the full purchase price of such livestock, is ordered to keep 
required records, and is suspended as a registrant under the act for 30 
days and thereafter until no longer insolvent. 


James E. Andrews for complainant. 
Lee, Lee & Shore, Lamberton, N.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 6, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On September 8, 1971, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the Com- 
plaint, neither admits nor denies the remaining allegations, waives 
oral hearing and the report of the Hearing Examiner, and con- 
sents to the issuance of a specified order with unspecific findings 
of fact and conclusions, for the purposes of this proceeding only, 
based upon the allegations contained in the Complaint. Com- 
plainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert D. Martin, hereinafter referred to as the 


respondent, is an individual whose address is P.O. Box 429, Lum- 
berton, North Carolina 28358. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


2. (a) As of January 15, 1971, respondent’s current liabilities 
exceeded his current assets. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in various transactions between on or about 
November 9, 1970, and on or about November 24, 1970, in connec- 
tion with his operations as a dealer under the Act, purchased 
livestock in commerce and, in purported payment therefor, issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 
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4, Respondent, in the transactions referred to in Finding of 
Fact 3 above and in various other transactions between on or 
about September 30, 1970, and on or about November 24, 1970, 
in connection with his operations as a dealer under the Act, pur- 
chased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


5. Respondent, during the period from on or about October 27, 
1970, through on or about January 15, 1971, failed to keep ac- 
counts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer under 
the Act in that respondent failed to keep and maintain: 


(a) A currently posted and balanced cash receipts and dis- 
bursements journal; 


(b) A currently posted general ledger of accounts showing 
assets, liabilities, income, expenses and net worth; and 


(c) An accurate record of the number and weight of live- 
stock bought, sold or otherwise disposed of each business day 
and the prices paid or received therefor. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)), and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 

Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
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in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act including among others, (1) a currently 
posted cash receipts and disbursements journal; (2) a currently 
posted general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth; and (3) an accurate record of the 
number and weight of livestock bought, sold or otherwise disposed 
of each business day and the prices paid or received therefor. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
expiration of the 30-day period. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,216) 


In re ROGERS-UNITED LIVESTOCK, INC. P&S Docket No. 4524. De- 
cided October 8, 1971. 


Market agency—Suspension of registration for 30 days and thereafter 
while insolvent and until deficit is eliminated—Consent 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes, issuing insufficient funds consignment proceeds 
checks, failing to remit shippers proceeds when due, is ordered to keep 
required records, and is suspended as a registrant under the act for 30 
days and thereafter until no longer insolvent and until the deficit in its 
shippers proceeds account has been eliminated. 


Rowland K. Hazard for complainant. 
Howard I. Malmon, St. Paul, Minn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed August 6, 1971, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that respondent has violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 


On September 27, 1971, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, and for the purposes 
of this proceeding and for no other purpose, consents to the is- 
suance, without further notice, of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint as the findings of fact and conclusions of the Secretary 
of Agriculture, such order to become effective on the sixth day 
after service upon the respondent. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Rogers—United Livestock, Inc., hereinafter referred to 
as the respondent, is a corporation whose address is 202 Exchange 
Building, South St. Paul, Minnesota 55075. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis. 


(2) Registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock in commerce on a com- 
mission basis. 


2. (a) Respondent’s current liabilities as of November 30, 1970, 
and December 31, 1970, exceeded its current assets. As of Novem- 
ber 30, 1970, respondent had current liabilities totaling $85,808.12 
and current assets totaling $1,183.46, resulting in an excess of 
current liabilities over current assets of $84,624.66. As of Decem- 
ber 31, 1970, respondent had current liabilities totaling $105,- 
968.91 and current assets totaling $1,315.46, resulting in an ex- 
cess of current liabilities over current assets of $104,653.45. 


(b) Respondent’s current liabilities presently exceed its cur- 
rent assets. 
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(c) Respondent, during the period of November 30, 1970, 
through December 31, 1970, engaged in business as a market 
agency in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded its current assets. 


8. Respondent, during the period from November 30, 1970, 
through December 31, 1970, failed to maintain and use properly 
its custodial account for shippers’ proceeds, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in 
that: 


(a) As of November 30, 1970, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $306,339.57 and had, to offset said checks, cash 
in said bank accounts in the amount of $165,023.38, current pro- 
ceeds receivable in the amount of $72,522.48, resulting in a 
deficiency of $68,793.76 in funds available to pay shippers’ 
proceeds. 


(b) As of December 31, 1970, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $163,414.27 and had, to offset said checks, cash 
in said bank accounts in the amount of $126,246.25, current pro- 
ceeds receivable in the amount of $12,917.83, resulting in a 
deficiency of $24,250.19 in funds available to pay shippers’ 
proceeds. 


(c) Such deficiencies were due mainly to respondent’s trans- 
ferring of funds from its custodial account for shippers’ proceeds 
to another account and an affiliated company. 


4. Respondent, in connection with its operations as a market 
agency in commerce, during the period from on or about October 
12, 1970, to on or about December 31, 1970, in twenty-four (24) 
separate transactions as set forth in paragraph IV of the com- 
plaint, issued checks in purported payment of the net proceeds 
resulting from the sale of livestock consigned on a commission 
basis, which checks were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


5. Respondent, in connection with its operations as a market 
agency in commerce, during the period from on or about October 
12, 1970, to on or about December 31, 1970, in twenty-four (24) 
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transactions as set forth in paragraph IV of the complaint, and 
in divers other transactions, sold consigned livestock on a com- 
mission basis and failed to pay, when due, to the consignors of 
such livestock, the net proceeds of the sale of the livestock. 


6. Respondent, in connection with its business as a market 
agency, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in its busi- 
ness as a market agency under the Act in that respondent failed 
to keep and maintain (1) a current accurate and up-to-date gen- 
eral ledger of accounts showing assets, liabilities, and net worth, 
(2) a notes payable journal to show all receipts of proceeds of 
notes payable and to record the repayment of these notes, and (3) 
current monthly bank reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirement 
of the Act (7 U.S.C. 204) and respondent has willfully violated 
sections 307 and 312(a) of the Act (7 U.S.C. 208 and 213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. operating as a market agency while its current liabilities 
exceed its current assets; 
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2. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


3. making such use of shippers’ proceeds in its possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portion 
thereof due to the person or persons entitled thereto; 


4, issuing checks or drafts in payment of the net proceeds re- 
sulting from the sale of consigned livestock in commerce on a 
commission basis and failing to have sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks when presented for payment; and 


5. failing to pay to consignors, when due, the net proceeds de- 
rived from the sale of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act including, among other 
things, (1) a current and up-to-date general ledger of accounts 
showing assets, liabilities, and net worth, (2) a notes payable 
journal, and (3) current monthly reconciliations. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days, and thereafter until it demonstrates that it is 
no longer insolvent and that the deficit in its custodial account 
for shippers’ proceeds had been eliminated. When respondent 
demonstrates that it is no longer insolvent and that the deficit in 
its custodial account for shippers’ proceeds has been eliminated, 
a supplemental order will be issued in this proceeding termi- 
nating this suspension, after the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
upon the respondent and shall have the same force and effect 
as if entered after full hearing. Copies hereof shall be served 
upon the parties. 
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(No. 14,217) 


In re J. D. “JIM” SESSIONS. P&S Docket No. 4506. Decided October 
12, 1971. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in purported payment for livestock purchased in commerce and 
from failing to pay in full when due for such livestock. 


J. Richard Studenny for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with failing to pay, 


‘when due, for livestock purchased in commerce and issuing in- 


sufficient funds checks in purported payment for such livestock. 
Chief Hearing Examiner Jack W. Bain issued a recommended 
decision based upon the default in the filing of an answer and 
proposed an order requiring respondent to cease and desist from 
the violations found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein. 
The order shall become effective on the 10th day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on June 22, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a livestock dealer of 
Ringling, Oklahoma, was charged with failing to pay for live- 
stock purchased when due, and issuing insufficient funds checks 
in purported payment for such livestock. 
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A.copy of the complaint was personally served on respondent 
on July 6, 1971. He was notified in the complaint that an answer 
should be filed within 20 days, and that failure to file an answer 
denying the allegations of the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of a hearing. No answer has been filed. 


Chief Hearing Examiner Jack W. Bain, to whom the proceed- 
ing had been assigned, issued a Recommended Decision on August 
24, 1971, without further investigation or hearing, pursuant to 
Section 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. J. D. “Jim” Sessions, the respondent, is an individual whose 
address is Ringling, Oklahoma, and who at all times material 
herein was engaged in the business of buying and selling live- 
stock in commerce for his own account as a dealer under the Act. 


2. In six transactions in January, February, and March 1971, 
respondent purchased 468 head of livestock from Cattlemen’s 
Stockyards, Comanche, Oklahoma, for a total of $27,182.53, and 
in purported payment therefor issued checks which were returned 
by the bank unpaid because of insufficient funds in the account 
upon which drawn. 


3. In the above transactions, respondent failed to pay when due 
the purchase price of livestock purchased in commerce. 


PROPOSED CONCLUSIONS 


By the facts described above, respondent willfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43 (b) ). 


PROPOSED ORDER 


Respondent shall cease and desist from issuing insufficient 
funds checks in purported payment for livestock purchased in 
commerce, and from failing to pay in full when due for such 
livestock purchased. 


Copies hereof shall be served on the parties, and this order 
shall become effective on the tenth day after service on respond- 
ent. 


lent 
wer 
wer 
oral 
iver 


eed- 
rust 
t to 


hose 
rial 
live- 
Act. 


971, 
en’s 
and 
ned 
yunt 


due 


sec- 
} (b) 


ient 
1 in 
such 


rder 
ond- 


NEWLAND v. MARTIN 1443 
Cite as 30 A.D. 1443 


(No. 14,218) 


DONALD NEWLAND and RUBY NEWLAND v. DARRELL MARTIN a/k/a 
DARRELL JUSTIN a/k/a DALE JUSTIN, and TONY W. JANSMA 
d/b/a MITCHELL LIVESTOCK SALES COMPANY. P&S Docket 
No. 4357. Decided October 12, 1971. 


Dealer—Default order—Dismissal of action against market agency 


Respondent Martin, who defaulted in the filing of an answer to the com- 
plaint, is determined to be liable for the amount claimed and reparation 
is awarded against him to complainant. The complaint is dismissed 
against respondent Jansma as untimely. 

Complainants pro se. 

Donald DeWaay, Rock Rapids, Iowa, for respondent Jansma. 
Dwight R. Witt, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a complaint 
filed on October 10, 1969, complainants claimed reparation in the 
amount of $4,355.00, alleging in substance that: on June 25, 1969, 
respondent Martin had bought certain cattle from complainants 
which were later paid for; on June 29, 1969, Martin had bought 
certain other cattle from complainants for an agreed price of 
$12,600.00; Martin had represented that he was buying the cattle 
as agent for respondent Jansma and had given complainants a 
check for $12,600.00 drawn on the bank account of Jansma; Mar- 
tin had later given complainants a certified check for $8,245.00 
and told them that some of the cattle were unable to be sold be- 
cause they needed to be tested to determine whether they were 
diseased, and that the balance of the $12,600.00 price would be 
paid when the cattle were found to be free of such disease; the 
check for $12,600.00 had been dishonored because the signature 
on it was not authorized to draw checks on the bank account of 
Jansma; on July 21, 1969, Jansma had told complainants that he 
would not honor the $12,600.00 check; complainants had then 
received payment on the $8,245.00 certified check, leaving 
$4,355.00 of the $12,600.00 purchase price unpaid. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Administration of the Department 
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and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon respondent 
Martin on April 17, 1970, and upon respondent Jansma on April 
28, 1970. A copy of the investigative report was served upon 
complainants on May 1, 1970. 


At the respective times of service of the copies of the complaint 
and the investigative report, respondents were each notified that 
an answer thereto should be filed within 20 days after such 
service and that failure to file an answer would be deemed an ad- 
mission of the allegations contained in the complaint, and the case 
file would be forwarded to the Office of the Secretary for issu- 
ance of a default order without oral hearing, as provided in sec- 
tion 202.41(d) of the rules of practice (9 CFR 202.41(d)). No 
answer was filed by respondent Darrell Martin a/k/a Darrell 
Justin a/k/a Dale Justin. 


Respondent Tony Jansma filed an answer denying that re- 
spondent Martin ever represented Jansma at any time for any 
purpose, and that Martin ever was authorized to buy livestock 
for him or drew checks on his account. The answer alleges that 
all of the cattle involved in the case were consigned to Jansma 
by Martin, who was paid in full the net proceeds from the sale 
of the cattle. Respondent Jansma also requested on oral hearing. 


An oral hearing was held March 16, 1971, in Huron, South 
Dakota. Dwight R. Witt of the Office of the General Counsel of 
this Department served as presiding officer. Complainants ap- 
peared pro se and testified in their own behalf. Respondent Tony 
Jansma was represented by Donald De Waay, Esq. of Rock 
Rapids, Iowa, and Jansma testified. No appearance was entered 
by respondent Martin at the hearing. 


FINDINGS OF FACT 


1. Complainants Donald Newland and Ruby (Mrs. Donald) 
Newland are individuals residing at Lewellen, Nebraska. 


2. Respondent Darrell Martin, who is also known as Darrell 
Justin and as Dale Justin, an individual whose address is un- 
known, at all times material herein engaged in business as a 
dealer, buying and selling livestock in commerce for his own ac- 
count. 


8. Respondent Tony W. Jansma, an individual, at all times 
material herein was doing business as Mitchell Livestock Sales 
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Co., and engaged in business as a market agency and as a dealer, 
buying and selling livestock in commerce on commission and for 
his own account, operating on Mitchell Livestock Sales Co., a 
posted stockyard subject to the Act, and was so registered with 
the Secretary of Agriculture under the Act. 


4. On Wednesday, June 25, 1969, respondent Martin told 
respondent Jansma by phone that he wanted to buy certain cattle 
and asked whether he could pay for them with a draft on Jansma. 
Jansma replied in substance that a draft would not be honored 
until the cattle were received and appraised at a value greater 
than the face amount of the draft. That day, at Lewellen, 
Nebraska, Martin bought from complainants 50 black Angus cow 
and calf pairs for an agreed price of $14,250.00. In payment for 
these cattle Martin gave the complainants a draft for $14,250.00, 
dated June 26, 1969, and drawn on the account of “Tony Jansma 
Mitchell Livestock Sales Co.” at the “First National Bank, 
Mitchell, S.D.”” There is no such bank, but there is a “Mitchell 
National Bank” in that city at which respondent Jansma had 
an account. The draft was signed “Tony Jansma by D. A. 
Martin.” Martin falsely told the complainants that in this trans- 
action he was acting as agent for Jansma. 


5. The next day, June 26, 1969, complainants took the draft to 
their local banker to find out whether it would be paid. Their 
banker phoned the Mitchell National Bank and was informed, and 
told complainants, in substance, that Jansma was able to pay 
the draft, but that the draft would not be honored until after the 
cattle had been delivered to Jansma and appraised at an amount 
greater than the amount of the draft. The same day, the Nebraska 
State Brand Inspector inspected the cattle and issued his certifi- 
cate which showed that complainants were selling the cattle to 
Martin and Martin was consigning them to Jansma. It is not 
shown in the record, why the certificate showed this. The next 
day, June 27, the cattle were received by Jansma, whose records 
show Martin as the owner of them. 


6. On Sunday, June 29, 1969, at Lewellen, Nebraska, complain- 
ants sold to respondent Martin the rest of their cattle for an 
agreed price of $12,600.00. In payment for these cattle Martin 
gave the complainants a document which consisted of a counter 
check of a bank in Nebraska, which he had altered crudely by 
writing in “Mitchell” in place of the name of the bank and 
“Mitchell, S.D.” in place of the name of the city of the bank. This 
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“check” was dated June 30, 1969, was for the amount of 
$12,600.00, and was signed “Tony Jansma by Darrell Martin”. 
Martin falsely told the complainants that in this transaction he 
was acting as agent for Jansma. Said cattle left the Newlands’ 
place that day without brand inspection, and the next day were 
received by Jansma, whose records show Martin as the owner of 
them. 


7. On Monday, June 30, 1969, respondent Jansma sold all of 
the cattle in question at auction except for 55 head on which 
Martin rejected bids, one cow that was “suspect” as a result of a 
veterinarian’s test for brucellosis, and one calf that was lost. 
Jansma later bought all the latter cattle from Martin at negoti- 
ated prices, except for the lost calf. Jansma and Martin later 
agreed on a payment of $90.00 from Jansma to Martin for the 
lost calf. The draft for $14,250.00 dated June 26, had arrived at 
Jansma’s bank on June 30, and Jansma and Martin discussed this 
and agreed that Jansma would dishonor the draft and pay Martin 
the entire proceeds, net of expenses, of the said transactions, 
which he did. 


8. On July 1, 1969, Martin gave the complainants two checks. 
One was for $14,250.00, which he gave them to replace the draft 
which he had given for the first load of cattle, and the other 
was a cashier’s check for $8,245.00. Martin told the complainants 
falsely that some of the cattle had not yet been sold, that they 
were “barren” or diseased, and that payment for them would be 
made as soon as they were sold; he asked complainants to hold 
both the crude $12,600.00 “check” which he had given them for 
the second load of cattle, and the $8,245.00 cashier’s check, until 
after the rest of the cattle were sold. Complainants never saw 
or heard from Martin again after that. 


9. Respondent Martin’s acts constituted fraud on the com- 
plainants, which the complainants did not discover until July 14, 
1969. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action against Martin. 


CONCLUSIONS 


There was much testimony about the transaction of June 25, 
1969. However, it is clear that complainants were paid in full for 
the livestock they sold in that transaction, so we have no basis for 
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ordering the payment of reparation to them on account of that 
transaction. 


Since complainants received a valueless check in payment for 
the cattle they sold on June 29, they had an equitable right of 
rescission which they could exercise against anyone but a bona 
fide purchaser for value without notice. Respondent Jansma had 
notice of sufficient facts to cause a reasonably prudent person to 
make a further investigation to ascertain whether there was an 
adverse interest in the cattle in that Jansma had been asked 
by Martin on June 25, whether Martin could give a draft on 
Jansma in payment for the cattle (see Call v. Winter Livestock 
Com. Co., 11 A.D. 3, 9 (1952) and Phillips v. Bruce et al., 29 A.D. 
1027 (1970) and authorities cited therein) ; Jansma should have 
suspected from this that Martin did not have enough money to 
pay for the cattle and should have investigated what rights Mar- 
tin’s vendors or others might have in them. Further, Jansma knew 
when he paid Martin that a draft against him had been presented 
to his (Jansma’s) bank and that he (Jansma) would dishonor it. 
However, respondent Jansma’s activities in this connection were 
completed on June 30, 1969, and the date of filing of the com- 
plaint was October 10, 1969, more than 90 days after that. The 
Act provides a 90-day statute of limitations for reparation pro- 
ceedings such as this, and we must conclude that Jansma’s acts, 
while constituting a violation of the Act on the basis of which he 
could be ordered to pay reparation to the complainants, do not 
constitute fraud on them. Thus, the cause of action against 
Jansma is barred by the 90-day statute of limitations provided 
in the Act. 


The failure of respondent Darrell Martin a/k/a Darrell Justin 
a/k/a Dale Justin to file an answer, is deemed an admission of 
the facts alleged in the complaint (9 CFR 202.41(c) and (d)). 
Thus, respondent Martin is deemed to have admitted that, acting 
as a dealer as defined in the Act, on June 29, 1969, he bought 
cattle in Nebraska from complainants for an agreed price of 
$12,600.00, for immediate shipment to Jansma in South Dakota, 
that he gave in payment therefor a check for $12,600.00 which 
was valueless, that he later gave a valid check for $8,245.00 and 
told the complainants that the balance of the $12,600.00 would 
be forthcoming as soon as certain of the cows were found to be 
free of Bang’s disease, and that the complainants did not learn 
that the $12,600.00 check was valueless until a date which was 
within 90 days of the date of filing of the complaint. 
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Co. v. Harold Shannon & Co., 23 A.D. 453 (1964). 


1277 (1963). 


against him. 


ORDER 


Jansma. 


annum from August 1, 1969 until paid. 


Copies hereof shall be served on the parties. 


The giving of a valueless check in payment for livestock has 
been held to be fraudulent. Stratton Sale Barn, Inc. v. Dean Reed, 
28 A.D. 677 (1969) and cases cited therein at p. 680. Also, it has 


been held that in fraud cases the statute of limitations begins 
to run when the fraud is discovered by the complainants or could 
have been discovered with due diligence or care. Perlin Packing & 


It has also been held that a person can be subject to the Act 
in one isolated transaction, Herzog v. Jarvis and Randall, 29 A.D. 
694 (1970), and that a dealer is subject to the jurisdiction of the 
Secretary under the reparation provisions of the Act. John F. 
Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). A purchase of 
livestock in one state with intent to resell them in another state 


was found to be in “commerce” and subject to the jurisdiction of 
the Secretary under the Act in Winter v. Duff et al., 22 A.D. 


We conclude that respondent Martin has committed an unjust 
practice in violation of the Act on the basis of which he can be 
ordered to pay reparation to complainants, and that the complaint 


was filed within 90 days of the accural of the cause of action 


The complaint is dismissed as against respondent Tony W. 


Within 30 days of the date of this order, respondent Darrell 
Martin a/k/a Darrell Justin a/k/a Dale Justin shall pay to com- 
plainants Donald Newland and Ruby (Mrs. Donald) Newland 
the sum of $4,355.00 plus interest thereon at the rate of 8% per 
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(No. 14,219) 


In re HARRINGTON BROTHERS LIVESTOCK AUCTION MARKET, INC. 


P&S Docket No. 4555. Decided October 18, 1971. 


Market agency—Suspension of registration for 15 days and 
thereafter while insolvent—Consent 


Respondent is ordered to cease and desist from violations of the act in con- 
nection with the maintenance of its account for shippers proceeds, the 
failure to remit when due, the issuance of insufficient funds consign- 
ment proceeds checks, and is suspended as a registrant under the act 
for 15 days and thereafter while insolvent. 

J. Richard Studenny for complainant. 

C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on October 14, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on October 14, 1971, in which it 
admits all allegations of the Complaint however states the cus- 
todial account is now in balance and all checks alleged to have 
been returned for insufficient funds and all amounts alleged to 
have not been paid have now been paid in full, waives oral hear- 
ing and the report of the Hearing Examiner and consents to the 
issuance of a specified order, with findings of fact and con- 
clusions, for the purpose of this proceeding only based on the 
allegations contained in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Harrington Brothers Livestock Auction Market, Inc., 
hereinafter referred to as the respondent, is a corporation with 
its principal place of business located at Minot, North Dakota. 
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(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Harrington Brothers Livestock Auction Market, a posted 
stockyard under the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 31, 1971, 
exceeded its current assets. As of said date respondent had cur- 
rent liabilities totaling $476,029.48 and current assets totaling 
$143,933.77, resulting in an excess of current liabilities over cur- 
rent assets of $332,095.71. 


(b) Respondent’s current liabilities as of March 15, 1971, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $431,825.51 and current assets totaling 
$128,714.93, resulting in an excess of current liabilities over cur- 
rent assets of $303,110.58. 


(c) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period February 2, 1971, through 
March 2, 1971, engaged in business as a market agency, in 
commerce, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded its current assets. 


4. Respondent, during the period from January 5, 1971, 
through March 5, 1971, failed to maintain and use properly its 
account in the Union National Bank, Minot, North Dakota, in 
which it deposited shippers’ proceeds, hereinafter referred to as 
the “Custodial Account”, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of January 29, 1971, respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$211,271.72 and other credits in the amount of 5 cents and had, 
to offset said checks and other credits, cash in said bank account 
in the amount of $986.94, deposits in transit in the amount of 
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$17,000.00, and no current proceeds receivable, resulting in a de- 
ficiency of $193,284.83 in funds available to pay shippers’ pro- 
ceeds ; 


(b) As of March 5, 1971, respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$259,834.13 and other credits in the amout of 5 cents and had, to 
offset said checks and other credits, cash in said bank account in 
the amount of $3.01, no deposits in transit and no current pro- 
ceeds receivable, resulting in a deficiency of $259,831.17 in funds 
available to pay shippers’ proceeds; 


(c) Respondent, during the period from January 5 through 
March 5, 1971, regularly and consistently failed to deposit in the 
Custodial Account, on or before the next banking business day 
after the sale, in commerce, of livestock consigned to it for sale on 
a commission basis, an amount equivalent to the proceeds of the 
sale of consigned livestock less marketing charges due the re- 
spondent. 


5. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth below and in other transactions at divers other times 
during the period from September 29, 1970, through March 2, 
1971, issued checks in purported payment of the net proceeds re- 
sulting from the sale of livestock consigned on a commission basis 
which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn to 
pay the checks, as follows: 


Number of Net 
Date of Sale Consignor Head Sold Amount 
11-17-70 Richard and Jack Pennington 6 $ 1,058.93 
2-16-71 Robert Lovdahl 2 154.89 
2-16-71 J. J. Nelson 24 4,710.29 
2-23-71 Wilmer Finken 8 1,551.16 
2-23-71 Bob Penfield 58 12,929.97 
3- 2-71 Wayne Heinrich 2 402.90 
3- 2-71 Jerry Bailey 9 1,533.55 
3- 2-71 Christiansen-Thompson Ranch 159 26,417.35 
3- 2-71 Arnold Groninger 21 3,614.59 


6. Respondent on or about the dates and in the transactions set 
forth above sold livestock consigned to him for sale on a com- 
mission basis and failed to pay, when due, to the consignors of 
such livestock the net proceeds resulting from such sale. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the 
Act, (7 U.S.C. 208 and 213(a)), and sections 201.41 and 201.42 
of the regulations (9 CFR 201.41 and 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 307 and 312(a) of the Act, supra, 
and 201.42 of the regulations, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and 201.43(a) of the regulations (9 CFR 201.48(a)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 


1. Operating as a market agency or dealer while its current 
liabilities exceed its current assets. 


2. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock in commerce on a commission 
basis without having sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks; and 


3. Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the regu- 
lations (9 CFR 201.42(c)); and 


4. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); and 


5. Failing to transmit or deliver to the consignors or other per- 
sons entitled thereto the net proceeds due to them for the sale 
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of consigned livestock in commerce in conformity with section 
201.43 (a) of the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until such time as respondent 
demonstrates that it is no longer insolvent. When respondent 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the expiration of the 15 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,220) 


In re RICHARD L. ROSE. P&S Docket No. 4529. Decided October 
18, 1971. 


Bond—Failure to increase coverage—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required increase in bond coverage. 


Henry F. Romage for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on August 30, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On September 16, 1971, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. Complainant has also 
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recommended that respondent not be suspended as a registrant 
under the Act, inasmuch as respondent has complied with the 
bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Richard L. Rose, hereinafter referred to as the respond- 
ent, is an individual whose business address is RFD #1, Rudolph, 
Ohio 43402. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in his annual re- 
port as a dealer during the period January 1, 1970, through 
December 31, 1970, respondent was required under the Act and 
the regulations to increase from $5,000.00 to $10,000.00 the 
amount of bond or bond equivalent maintained to secure the 
performance of his dealer obligations. Respondent was notified 
by certified mail on or about May 10, 1971, and June 16, 1971, 
of the required increase in his bond coverage. Notwithstanding 
such notice, respondent has continued to engage in the business 
of a dealer buying selling livestock in commerce for his own ac- 
count, without furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 
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The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,221) 


In re GEORGE K. REAVES, d/b/a REAVES LIVESTOCK. P&S Docket 
No. 4337. Decided October 18, 1971. 


False weighing—Determination of sanction— 
Suspension of registration for 14 days 


Respondent is ordered to cease and desist from weighing livestock at other 
than the true and correct weights, issuing scale tickets and making 
payment on the basis of such weights, failing to operate the scales in 
accordance with instructions, is ordered to maintain required records, 
and is suspended as a registrant under the act for a period of 14 days. 


Dona Kahn for complainant. 
Lee & Lee, Lumberton, N.C., for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.) against respondent charg- 
ing him with violating the act in connection with the weighing of 
livestock purchased on a weight basis at his buying station. 
Respondent filed an answer, a hearing was held, and the parties 
filed briefs. Hearing Examiner Dorothea A. Baker issued a 
recommended decision to the effect that respondent had violated 
the act as charged and proposed a cease and desist order and a 14- 
day suspension of respondent as a registrant under the act. 


Neither party filed exceptions to the hearing examiner’s recom- 
mended decision and order. Accordingly, and on the basis of con- 
sideration of the entire record, the hearing examiner’s recom- 
mended decision and order are adopted as the final decision and 
order herein. The order shall become effective on November 1, 
1971. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). It was instituted by a complaint, filed on July 13, 1970, 
by Donald A. Campbell, Administrator, Packers and Stockyards 
Administration, charging the Respondent (an individual doing 
business under a trade name) with violating the Act in connec- 
tion with the weighing of livestock purchased on a weight basis 
at his buying station at Rowland, North Carolina. 


Respondent filed an answer on July 30, 1970, in which he ad- 
mitted the jurisdictional allegations, denied the remaining allega- 
tions of the complaint and requested an oral hearing. 


A hearing was held in Fayetteville, North Carolina, on Septem- 
ber 30, and October 1, 1970, before Dorothea A. Baker, Hearing 
Examiner, United States Department of Agriculture. Respondent 
was represented by W. Osborne Lee, Jr., Attorney, Lumberton, 
North Carolina. Mrs. Dona Kahn and Mr. Joseph Sharp, Office of 
the General Counsel, United States Department of Agriculture, 
represented Complainant. In due course the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Respondent, George K. Reaves, is now, and was at all times 
material herein, engaged in the business of a dealer and market 
agency, registered with the Secretary of Agriculture to buy and 
sell livestock in commerce for his own account and to buy live- 
stock in commerce on a commission basis. Respondent operates 
a daily buying station at leased premises located at Rowland, 
North Carolina. The premises in question are owned by another 
livestock dealer. The livestock purchased at his buying station is 
sold by Respondent to various packers and dealers located in the 
States of North and South Carolina, Virginia, Pennsylvania, 
Georgia, and New Jersey. 


2. Livestock bought and sold at the buying station is weighed 
there on a scale leased with the premises and such scale is 
operated by Respondent or employees of Respondent, acting as 
weighmasters. It is the duty of the weighmasters to determine 
the true and correct weight of livestock being bought or sold and 
to record such true and correct weight in printed form on a scale 
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ticket issued by Respondent. The weight thus recorded on the 
scale ticket determines the total sum which the seller or buyer 
receives or pays for the livestock bought or sold by Respondent 
on a dealer basis. In addition to livestock that is purchased di- 
rectly at the buying station, the leased premises are used to hold 
and sort livestock which is purchased at various posted stock- 
yards and then resold on a weight basis to packers and other 
dealers. 


3. At all times material herein, the scale in use at Respondent’s 
buying station was a Howe, type-registering, weigh-beam scale, 
with five-pound minimum weight graduations. The scale is ad- 
jacent to Respondent’s office and is operated from inside the 
office. When empty, the scale is correctly balanced when the indi- 
cator on the “over and under” is at zero. If the scale is back bal- 
anced, the indicator will be behind zero, and livestock otherwise 
weighed properly on such a scale will be short-weighed to the 
nearest graduation. 


4. The weighing instructions issued by the Packers and Stock- 
yards Administration provide, among other things, that the 
empty scale shall be balanced each day before weighing begins and 
thereafter, while weighing operations continue, it shall be bal- 
anced at intervals of not more than 15 drafts or 51 minutes, 
whichever is completed first. In addition, the empty scale shall be 
balanced whenever a weigher resumes weighing duties after an 
absence from the scale and also whenever a load exceeding half 
the scale capacity has been weighed and is to be followed by a 
load of less than 1,000 pounds. 


5. On April 27, 1970, Morgan Stephens, Douglas Pichard and 
Richard Brown, scales and weighing specialists with the Depart- 
ment, purchased hogs at a posted stockyard for the purposes of 
conducting routine weighing investigations. These hogs were held 
at the stockyard on feed and water until 6 o’clock on April 28, at 
which time they were taken off all feed and water. Early in the 
morning of the 29th, the hogs were hauled approximately 250 
miles to a predetermined location 3 miles from Respondent’s buy- 
ing station. 


6. Upon arrival at approximately noon of the 29th, five head 
of hogs were weighed individually by Morgan Stephens and 
Douglas Pichard, qualified and experienced scales and weighing 
specialists, assisted by Richard Brown, also familiar with accurate 
weighing procedures. The hogs were weighed on a Government- 
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owned and tested scale (hereinafter referred to as the P&S scale), 
which is a self-contained livestock scale designed and constructed 
by Fairbanks Morse and Company. It is an accurate scale of a 
type approved and accepted by the scale industry for weighing 
livestock in single drafts. It consists of a weigh beam and lever 
system and a three by eight foot platform on which is bolted a 
stock rack and it is securely installed in a Government-owned 
two-ton truck. 


7. Before the weighing of the five head of hogs referred to 
above, the P&S scale was tested for accuracy by Messrs. Stephens 
and Pichard. The truck bed was jacked up to take the weight 
off the truck springs so as to create a rigid base for the scale. 
When the truck bed was leveled, the scale was tested, using cali- 
brated accurate test weights in the usual and acceptable method 
for testing scales. The tests showed that it was an accurate 


weighing machine, capable of weighing livestock accurately with- 
in allowable tolerances. 


8. After testing the P&S scale for accuracy, each of the five 
hogs referred to above were weighed individually between 12:52 
and 12:58 p.m., the balance being checked before each animal was 
weighed and in connection with such weighing operations, scale 
tickets were issued showing the true and correct weights of the 
hogs as follows: 


Description of Hog Scale Ticket No. Weight (pounds) 
1 Sandy Barrow 1512 238 
1 Red Spotted Gilt 1513 279 
1 Hampshire Gilt 1514 238 
1 White Barrow 1515 229 
1 Red Barrow 1461 204 


9. After being weighed on the P&S scale, the aforesaid hogs 
were hauled in a pick-up truck three miles to Respondent’s buying 
station, where they were weighed by Respondent, after he first 
indicated that he would balance the scale. The hogs were pur- 
chased by Respondent on the basis of the weight recorded on the 
scale ticket issued by him although a $10 mistake in calculating 
the total price was made by Respondent’s bookkeeper when issuing 
the check to Mr. Stephens. A copy of the scale ticket was made a 
part of Respondent’s books and records. The weight of the five 
hogs printed on the scale ticket issued by Respondent was 1,165 
pounds, or 23 pounds less than the weights recorded on the P&S 
scale a little over 20 minutes earlier. Mr. Stephens was paid on 
the basis of the weight printed by Respondent. 
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10. The hogs so purchased on April 29, 1970, referred to above, 
were “gaunt” and “shrunk out” when weighed by Respondent, 
having been off feed and water for many hours, indeed since 6 
o’clock the night before, and having been hauled over 250 miles 
before being weighed on the P&S scale just prior to the sale to 
Respondent. Hogs in this condition are not expected to shrink at 
all in a matter of 23 minutes, or at most a pound or two, and any 
“apparent” shink of more than 2.5 pounds (explained by the 
break of the beam on a 5-pound graduated scale) would indicate 
that the animals were weighed at less than their true and correct 
weights. 


11. On the basis of the weight discrepancies found in the 
transaction of April 29, 1970, as referred to above, Mr. Stephens 
decided to continue his investigation of Respondent’s weighing 
operations, and as a result thereof, purchased additional hogs on 
April 30, 1970. These hogs were taken off feed and water at 6:00 
p.m. on April 30, and hauled approximately 75 miles to the same 
predetermined location as used in the April 29 transactions. On 
the morning of May 1, 1970, the P&S scale was again tested for ac- 
curacy by the same Packers and Stockyards officials in the exact 
same manner as described in Finding 7. Again, the P&S scale 
was found to be within tolerances and accurate for the purposes 
of weighing livestock. Beginning at 8:40 a.m. on May 1, Morgan 
Stephens and Douglas Pichard, with the assistance of Richard 
Brown, weighed five hogs individually, balancing the scale before 
each animal was weighed, and issuing scale tickets with the 
actual weight of each animal. The animals were weighed in the 
same manner as described in weighing the five hogs on April 29 
in Finding 8, with the following results: 


Description of Hog Scale Ticket No. Weight (pounds) 
1 White Barrow 1465 283 
1 Hampshire T. Band Barrow 1462 221 
1 Hampshire W. Band Barrow 1463 239 
1 White Barrow 1466 194 
1 White Gilt 1467 248 


12. After the last animal was weighed in the P&S truck as de- 
scribed above (the time was 8:48 a.m.), the hogs were then hauled 
in the pick-up truck 3 miles to the buying station, where Respond- 
ent was told by Morgan Stephens that they (Stephens and 
Pichard) had brought the five hogs to sell. Mr. Reaves said to 
wait a minute, “Let me go in and balance the scale, * * *.” One 
heavy hog was weighed separately (because price to be paid 
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therefore was different from price of smaller hogs), by Respond- 
ent at 9:01 a.m. and the remaining four hogs were weighed by 
Respondent in a single draft at 9:03 a.m. The one heavy hog 
was weighed by Respondent at 270 pounds, or 13 pounds less than 
the P&S truck weight 18 minutes earlier, and the remaining four 
head of hogs were weighed by Respondent at 880 pounds, or 22 
pounds less than the P&S truck weights no more than 23 minutes 
earlier. The hogs were driven off the scales by Mr. Stephens into 
a nearby holding pen. Mr. Reaves printed one scale ticket with 
the two weights and gave the origina] to Mr. Stephens, retaining 
a copy for his books and records. Because of the weight discrep- 
ancies, Mr. Stephens made arrangements with Respondent to re- 
turn later that day with more hogs to sell. 


13. Five additional hogs, which were already on the P&S 
truck, having been purchased with the other five head sold to 
Respondent on May 1, 1970, were weighed individually by Morgan 
Stephens and Douglas Pichard, the scale being balanced before 
each animal was weighed. Scale tickets were issued as follows: 


Description of Hog Scale Ticket No. Weight (pounds) 
1 Hampshire Belted Barrow 1469 243 
1 White with black hip Barrow 1470 237 
1 White Gilt 1471 256 
1 White Barrow 1472 239 
1 Black Barrow 1473 213 


14. The five hogs referred to in Finding 13 were weighed on 
the P&S truck between 9:40 and 9:47 a.m. and immediately there- 
after hauled in the pick-up truck to Respondent’s buying station 
3 miles away. The hogs were weighed by Respondent’s employee, 
Johnny Draughon, because Respondent was busy on the phone. 
Mr. Draughon asked Respondent if he had balanced the scales 
and upon receiving an affirmative answer, Mr. Draughon did not 
balance the scale before weighing the five head of hogs, which 
were weighed in one draft. The weight printed on Respondent’s 
scale ticket issued by Respondent for these five head was 1,115 
pounds, or 33 pounds less than the P&S truck weights 20 minutes 
earlier. A copy of the scale ticket so issued by Respondent was 
made a part of his books and records. Mr. Stephens was issued 
a check for both loads of hogs sold that day on the basis of the 
weights recorded by Respondent on his scale tickets. 


15. The hogs sold to Respondent on May 1, 1970, were “gaunt” 
and “shrunk out” when weighed by Respondent, having been 
off feed and water since 6:00 p.m. the day before, and having 
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been hauled over 75 miles. Hogs in the condition of these hogs 
would not be expected to.experience any shrink. 


16. The second load of hogs referred to in Finding 14 were 
penned by Mr. Stephens in the same holding pen as the first five 
hogs sold to Respondent on that day, as referred to in Find- 
ing 12. The pen contained neither feed or water nor any facilities 
for feed or water. 


17. After the sale of the second load of hogs to Respondent, the 
balance of Respondent’s scale was checked and the scale was 
found to be 18 pounds back balanced. The amount of the back 
balance was determined by the use of calibrated test weights to 
bring the indicator to zero from a back balance position. 


18. After properly balancing Respondent’s scale, Morgan 
Stephens and Douglas Pichard, with the assistance of Richard 
Brown, weighed the hogs sold to Respondent on that day by 
Mr. Stephens, obtaining them from the same pen where they had 
been confined without feed or water since the purchase a few 
hours earlier. The hogs were reweighed individually on Respond- 
ent’s scale, the balance being checked at the beginning and at 
intervals during the weighing. Instead of weighing the same as 
the weight shown on Respondent’s scale tickets, or at most show- 
ing a very slight shrink or weight loss, as would be expected, the 
hogs showed an apparent gain of 55 pounds over the purchase 
weights shown on the scale tickets issued by Respondent from ap- 
proximately one to two hours earlier. The checkweighing results 
were as follows: 


Weight on Difference of 
P&S Respondent’s Check- Checkweights and 
Weights Scale Tickets weight Purchase Weights 
Load (pounds) (pounds) (pounds) (pounds) 
1st - 4 hogs 902 880 905 25 
1st -1 heavy hog 283 270 280 10 
2nd- 5 hogs 1,188 1,155 1,175 20 


19. The scale was then again properly balanced and Morgan 
Stephens and Douglas Pichard, using accurate calibrated test 
weights, tested the accuracy of Respondent’s scale by methods 
usual and acceptable in the scale industry. The test showed that 
the scale was within tolerance and accurate for purposes of 
weighing livestock up to 1,500 pounds. 


20. On February 20, May 6, and July 9, 1970, Mr. W. R. Bur- 
nett, a Heavy Duty Livestock Scales Inspector for the State of 
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North Carolina, inspected the scale at Respondent’s buying sta- 
tion and found it to be acceptable and accurate for the purposes 
of weighing livestock. On all three of these occasions the pit was 
checked for binds and water and other conditions that might af- 
fect the accuracy of the scale and there were no such conditions 
present. 


21. Both Respondent and Mr. Draughon have filed with the 
Department acknowledgments that they have read the INSTRUC- 
TIONS FOR WEIGHING LIVESTOCK, issued by the Packers 
and Stockyards Administration. 


PROPOSED CONCLUSIONS 


The complaint filed in this proceeding charges the Respondent 
with willfully violating Sections 307, 312(a) and 401 of the 
Packers and Stockyards Act, 1921, as amended and supplemented 
(7 U.S.C. 181, et seq.) and Sections 201.49, 201.55, 201.71 and 
201.73 of the applicable regulations (9 CFR 201.49, 201.55, 201.71 
and 201.73). 


It is clear from the record herein that the hogs which were 
weighed by Respondent, or his employee, at his buying station on 
April 29, 1970 and May 1, 1970, were weighed there at less than 
their true and correct weight. A well-organized, planned and 
executed investigation was conducted by Complainant’s em- 
ployees. 


Meticulous care was taken to ascertain the true and correct 
weights of the hogs utilized in the investigation immediately prior 
to the sale thereof to, and the weighing of such livestock by, 
Respondent or his employee. In addition, under the controlled 
conditions involved, the factor of “shrink” had been virtually 
eliminated by the time the hogs were weighed by Complainant’s 
employees and shortly thereafter by Respondent or his employee 
at the buying station. Mr. Stephens’ testimony relating to the 
procedure followed both before and after the sales to Respondent 
was detailed and descriptive. It is evident that the investigation 
was thorough and accurate, supported by testimonial and docu- 
mentary evidence. The evidence indicates that the scale had been 
inspected semiannually by the State and the investigators who 
were weighing specialists encountered no difficulty in properly 
balancing the scale and observed nothing that would cause them 
to believe the scale to be inaccurate. The only reasonable explana- 
tion for the false and incorrect weights involved is found in the 
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mechanical operation of the scale used by Respondent. That this 
occurred is substantiated by the fact that Complainant’s em- 
ployees, scales and weighing specialists, found the subject scale 
to be back-balanced by 18 pounds. Cf. In re Davenport Packing 
Company, 20 A.D. 188, 191-192 (1961). 


The Respondent’s explanations with regard to the short weights 
are of a conjectural nature and not based upon persuasive evi- 
dence. Among the several defenses or explanations advanced by 
Respondent are those to the effect that the weighing was done on 
each of the three occasions in a “hurried fashion”; that there was 
a differential between Complainant’s weights as shown on the 
P&S scale, and when reweighed on Respondent’s scale after Com- 
plainant’s employees had balanced it; that such discrepancy may 
have been due to a continuing malfunctioning of Respondent’s 
scale; that had the scale been back-balanced 18 pounds there would 
have been a consistent error of 18 pounds; that the scale was 
owned by another individual; and that the exact same hogs were 
sold to third parties for the weight shown on the tickets so there- 
fore the Respondent had nothing to gain from any alleged decep- 
tive practices. The Respondent further emphasizes the alleged 
lack of any willful or intentional act on the part of Respondent. 


Our review of the entire record evidence in this matter shows 
that the scale was accurate and in proper working order during 
and after the transactions involved herein with no apparent 
mechanical reason for the short-weights except a back-balance 
condition easily corrected by the turn of the balance ball. The 
fact that a scale has been back-balanced 18 pounds does not mean, 
necessarily, that there will be a consistent short weighing by that 
amount. For instance, the poise can be stopped at any point on the 
beam and a ticket punched, or, the weighmaster may appear to be 
giving the seller favored weight. Although there was a discrep- 
ancy between the weights shown on the P&S scale and the weights 
reflected on the Respondent’s scale after correction had been 
made of the back-balance, nevertheless, there is still persuasive 
evidence that the hogs had been short weighed by Rspondent or 
his employee at the time they were sold to Complainant’s em- 
ployees. The weighing transactions took place on three separate 
occasions and each time the short weight was in favor of Re- 
spondent. 


Short weighing is not a technical violation. When a farmer 
brings livestock for sale, he is entitled to be paid on the basis of 
a true and accurate weight. Returning to him less than that by 
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the value of a few pounds of animal would not likely in itself 
bankrupt a farmer but it does deprive him, without his knowl- 
edge, of that much money Respondent was obligated to pay him. 
In re Farmers Cooperative Market, 27 A.D. 1230 (1968). 


The fact that the third and last batch of hogs was weighed by 
Mr. Draughon, an employee of Respondent, does not relieve Re- 
spondent of responsibility, see Section 403 of the Act (7 U.S.C. 
223) ; In re Davenport Packing Co., supra. 


Under a regulatory statute, such as the instant one, inten- 
tionally or negligently doing a prohibited act is willful. See, Jn re 
Chester Burgess, 28 A.D. 449 (1969), and the authorities cited 
therein. 


With respect to “motive” for short weighing the record shows 
that packers are interested in the yield obtained from livestock 
and in order to attract buyers, sellers attempt to keep the 
“shrink” down and the yield up. Thus, the buying packer gets a 
good dressing percentage from the livestock purchased and will 
patronize the market which gives him such a good yield. With re- 
spect to the farmer, it appears he is receiving a fair market price, 
but in fact if a deduction is made for what he loses on the short 
weight, he gets much less than the market price for the animal. 
Since the farmer cannot generally check the accuracy of the 
weights, he cannot know that he is getting less in proceeds, and 
he will bring his business to the market that pays the highest 
price per hundredweight. Knowing that a scale is back-balanced 
affords Respondent an opportunity to appear to be weighing live- 
stock “heavy” by punching the scale ticket one or two graduations 
beyond the point where indicated, thus enabling him to appear 
to be giving the farmer preferred weights, when in fact he is 
short-weighing. Here, Respondent indeed attempted to indicate to 
the Government investigator that preferred weights were being 
given him. 


Section 312(a) of the Act, as here pertinent, prohibits any un- 
fair or deceptive practice in connection with the selling and 
weighing of livestock. Respondent’s short weighing practices are 
an unfair method of competing with other buying points and 
stockyards in the area and would be unfair and deceptive with 
respect of the farmers and producers who sell their animals tc 
Respondent. 


We have long held that misweighing of livestock and the issu- 
ance of weight tickets showing false weights of livestock, as 
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found herein, constitute unfair and deceptive practices in willful 
violation of Section 312(a) of the Act (7 U.S.C. 213(a)) and Sec- 
tions 201.49, 201.55, and 201.71 of the regulations issued there- 
under (9 CFR 201.49, 201.55, and 201.71). Cf. e.g., In re Milton 
Silver, d/b/a Chambersburg Livestock Sales, 21 A.D. 1489 
(1962) ; In re Joseph L. Mitchell, d/b/a LaSalle County Livestock 
Marketing Center, 21 A.D. 124 (1962), aff’d 308 F.2d 855 (7th 
Cir., 1962), cert. den. 327 U.S. 935 (1963) ; In re Clyde W. Long, 
19 A.D. 1273 (1960); In re R. D. Bryan, 29 A.D. 816 (1970) ; 
In re Erwin, Inc., 28 A.D. 1273 (1969); In re H. W. McCurdy, 
28 A.D. 51, 59 (1969) ; and In re J. W. Moore, 26 A.D. 546 (1967). 


Moreover, by making copies of the false and incorrect scale 
tickets a part of his accounts and records, Respondent also vio- 
lated Section 401 of the Act (7 U.S.C. 221) and Section 201.46 (a) 
of the regulations issued thereunder (9 CFR 201.46(a)). See, 
e.g., In re J. W. Moore, supra; and In re Paul Coyne, 19 A.D. 
1261 (1960). 


Both parties have suggested proposed orders which are sub- 
stantially similar except that Complainant has requested a 30- 
day suspension of Respondent’s registration. 


As to the sanction, certainly Respondent should be ordered to 
cease and desist from his violations and to make and keep proper 
records, to which sanction the Respondent agrees, as set forth in 
his proposed order. 


As set forth above, underweighing livestock sold by weight is 
an unfair method of competition, and is unfair and deceptive 
to farmers and sellers. Using false weights is a serious matter, 
which must be prevented if producers (farmers) and consumers 
are to receive honest handling of such an important food item as 
meat from farm to dinner table. The recommendation of those 
responsible for the enforcement of the law and regulations relat- 
ing to a large segment of such honest handling is entitled to con- 
siderable weight, and a suspension should be ordered in addition 
to a cease and desist order. In re Roy C. Townsend, 27 A.D. 68 
(1968) ; In re R. D. Bryan, 29 A.D. 816 (1970). Under the cir- 
cumstances of this case, we are of the view that a 14-day sus- 
pension should be ordered. 


The several contentions of the parties presented for the record 
have been considered and, whether or not specifically mentioned 
herein to the extent that they may be inconsistent with this 
recommended decision are denied. 
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PROPOSED ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from 


(1) weighing livestock at other than the true and correct 
weights as ascertained in accordance with the weighing regula- 
tions under the Act; 


(2) issuing scale tickets on the basis of false and incorrect 
weights of livestock; 


(3) failing to pay the sellers of the livestock on the basis of 
true and correct weights; and 


(4) failing to operate livestock scales owned or controlled by 
Respondent in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Administration. 


Respondent shall keep accounts, records, and memoranda 
which correctly disclose the weights of livestock bought or sold 
in his business subject to the Act. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


(No. 14,222) 


In re LEONARD MCDANIEL. P&S Docket No. 3405. Decided October 
19, 1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued February 10, 1965, suspending the 
respondent as a registrant under the Act for a period of 30 days 
and thereafter until such time as respondent demonstrates that 
he is no longer insolvent. On June 3, 1965, the order was amend- 
ed to hold the suspension in abeyance to permit respondent to 
obtain employment with another registrant under specified con- 
ditions. Complainant has now recommended that a supplemental 


, 
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order be issued terminating the suspension of respondent as a 
registrant under the Act as the 30-day period has expired and 
respondent has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of February 10, 1965, is hereby termi- 
nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 14,223) 


In re MATTHEW G. BAUER, Jr. P&S Docket No. 4508. Decided 
October 19, 1971. 


Suspension of registration for 15 days and thereafter while 
insolvent—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and is suspended 
as a registrant under the act for a period of 15 days and thereafter 
until no longer insolvent. 


Thomas E. Bundy for complainant. 
Wunschel & Schechtman, Carroll, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 23, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on October 6, 1971, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings of fact and con- 
clusions, for the purposes of this proceeding only, based upon 
the allegations contained in the complaint. Complainant has 
recomended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Matthew G. Bauer, Jr., hereinafter referred to as the 
respondent, is an individual whose address is Carroll, Iowa 51401. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and engaged in the 
business of a market agency buying livestock on commission in 
commerce beginning on or about March 1, 1971; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed his 
current assets. 


(b) As of December 31, 1970, respondent had current lia- 
bilities totaling $409,067.93 and current assets. totaling 


$224,676.93 resulting in an excess of current liabilities over cur- 
rent assets of $184,391.00. 


(c) As of March 31, 1971, respondent had current liabili- 
ties totaling approximately $383,123.98 and ‘current assets total- 
ing approximately $217,307.11 resulting in an excess of cur- 
rent liabilities over current assets of approximately $165,816.87. 

3. Respondent, during the period from December 31, 1970 
through March 31, 1971, engaged in business as a dealer in com- 
merce and as a market agency buying livestock on commission 
in commerce, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded his current assets. 

4. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth be- 


low, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


No. 
Date of Date 
of Head Amount of 
Purchase of of Check Amount Unpaid 
(1971) Purchased from Cattle Purchase (1971) Paid Balance 
2-11 Eddyville Sale Company 2 413.32 3-7 413.32 -0- 


2-18 Eddyville Sale Company 23 4,252.43 3-4 2,572.71 1,679.72 
2-17 Kimballton Auction 

Company 75 15,182.91 2-24 15,182.91 -0- 
2-24 Kimballton Auction 


Company 94 20,170.99 3-4 12,203.40 7,967.59 
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No. 
Date of Date 
of Head Amount of 
Purchase of of Check Amount Balance 
(1971) Purchased from Cattle Purchase (1971) Paid Unpaid 
2-16 Davis County Sales 
Company 85 5,550.76) 
2-20 Davis County Sales 
Company 153 25,219.17) 3-4 84,338.33 22,419.25 
2-23 Davis County Sales 
Company 131 25,987.65) 


2-23 Bingley Sales Company 176 34,078.43 3-4 20,789.44 13,288.99 
2-25 Humeston Sales Barn 169 30,077.09 3-4 18,196.62 11,880.47 
160,932.75 103,696.73 57,236.02 


(b) As of March 31, 1971, there remained unpaid by the 
respondent a total of $57,236.02 for the livestock set forth above. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 


of the Act (7 U.S.C. 204). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.e.c. ZIS(a)). 

By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, 
supra, and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 

Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) operating as a dealer or a market agency in commerce 
while his current liabilities exceed his current assets; 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
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strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
expiration of the 15 day period. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,224) 


DODGE CITY LIVESTOCK COMMISSION Co., INC. v. LEON DODD and 
VONALEE DODD, d/b/a Dopp LIVESTOCK COMPANY, REA MOoR- 
TON, AND CANADIAN COMMISSION COMPANY. P&S Docket No. 
4428. Decided October 20, 1971. 


Corporate veil—Corporation not liable for debts of salaried employee 


Where respondent Leon Dodd is not the real owner of respondent Canadian 
Commission Company but instead is a salaried employee thereof, that 
company is not liable for the debts of Leon and Vonalee Dodd incurred 
while they were in partnership as Dodd Livestock Company. Reparation 
is awarded complainant against the Dodds in the amount admittedly 
owed. 


Jesse J. Maynard, Kansas City, Mo., for complainant. 
Leon and Vonalee Dodd pro se. 
Robert G. Grove, Oklahoma City, Okla., for Canadian Commission Co. 
Art Piculell, Cimarron, Kan., for Rea Morton. 
W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed August 1, 1970, in which reparation is claimed 
in the amount of $14,874.29, alleged to be the unpaid balance 
on the purchase price of hogs sold May 19th and June 16th, 1970, 
to Rea Morton and the Dodd Livestock Company. A formal com- 
plaint was filed September 4, 1970. 


It is also alleged that after said failure to pay the balance the 
respondents Leon Dodd and Vonalee Dodd cause to be incorporated 
under the laws of Oklahoma respondent Canadian Commission 
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Company, of which they are the beneficial and true owners; that 
they also caused said respondent corporation to be registered 
under the Packers and Stockyards Act and executed a Trust Fund 
Agreement for $5,000.00 as required under the Act in lieu of a 
bond; and that the respondent corporation acquired, and now 
conducts, the same business of Dodd Livestock Company in buying 
hogs under the active management and for the pecuniary benefit 
of the respondent Leon Dodd, using all funds and assets of the 
said Dodd Livestock Company for such purpose. 


Copies of the complaints and of the investigation report, pre- 
pared by the Packers and Stockyards Administration, of this 
Department and filed in this proceeding pursuant to Section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondent Rea Morton, on November 23, 1970; upon the respon- 
dents Leon Dodd and Vonalee Dodd, on November 23, 1970; and 
upon the respondent Canadian Commission Company on Novem- 
ber 23, 1970. A copy of the investigation report was served upon 
the complainant on November 20, 1970. 


‘Respondent Canadian Commission Company filed an answer on 
December 7, 1970, admitting that it was incorporated on June 30, 
1970, and was registered under the Act, and that it had estab- 
lished a $5,000.00 trust fund in lieu of bond; but denied that it 
had or was using any funds or assets of Dodd Livestock Company 
except those purchased for a fair and valuable consideration, 
and which had been fully paid for; admitting that Leon Dodd was 
the General Manager as a salaried employee; and requesting an 
oral hearing. 


Respondent Rea Morton filed an answer on December 21, 1970, 
denying that he had been engaged in the livestock dealer business, 
and alleging that at all times he was the agent for Dodd Livestock 
Company, and that complainant knew this at the time of the pur- 
chases claimed to be unpaid for, and that he had acted in the same 
capacity on previous occasions when he had bought for the benefit 
of Dodd Livestock Company. This respondent also requested an 
oral hearing. 


Respondents Leon Dodd and Vonalee Dodd, d/b/a Dodd Live- 
stock Company, did not file an answer. 


An oral hearing was set for March 17, 1971, at Oklahoma City, 
Oklahoma, but on March 16, 1971, complainant and respondents 
agreed to hold it on that day in connection with three other cases, 
(P. & S. Docket Nos. 4430, 4432, 4433) all of which were con- 
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solidated for the sole purpose of taking oral testimony. W. Hen- 
drix Wolf, Office of the General Counsel, served as Presiding 
Officer. Complainant was represented by counsel, Jesse J. May- 
nard, Kansas City, Missouri. Respondent Rea Morton was rep- 
resented by counsel, Art Piculell, Cimarron, Kansas. Respon- 
dent Canadian Commission Company was represented by counsel, 
Robert S. Grove, of Oklahoma City. Leon Dodd and Vonalee Dodd, 
although in default as the Dodd Livestock Company, were present 
in person, and participated in the hearing. Rea Morton and Leon 
Dodd testified as witnesses. 


At the conclusion of the testimony, each party waived oral argu- 
ment. The attorney for the complainant requested thirty days 
within which to file a proposed finding of fact, conclusions, and 
order, and a brief in support thereof; and the attorney for Cana- 
dian requested thirty days thereafter to reply; and the attorney 
for Morton requested thirty days after receipt of a Transcript 
within which to file a brief. None of the parties filed proposed 
findings of fact, conclusions, order, or briefs. 


FINDINGS OF FACT 


1. Complainant, The Dodge City Livestock Commission Co., 
Inc., is a corporation, and at all times material herein was regis- 
tered under the Act as a dealer and market agency, operating the 
Dodge City Livestock Commission Co., stockyard, Dodge City, 
Kansas, a posted stockyard under the Act, hereinafter referred to 
as the stockyard. 


2. Respondent Dodd Livestock Company was a partnership, 
composed of Edmond Leon Dodd and Vonalee Dodd, who at all 
times material herein were engaged in the business of buying 
and selling livestock in commerce for their own account and 
were registered under the Act as a dealer with their principal 
place of business at Woodward, Oklahoma; and will hereinafter 
be referred to as Dodd Livestock. 


38. Respondent Rea Morton, as an individual, registered under 
the Act on August 20, 1970, as a market agency buying on com- 
mission, with his principal place of business at Protection, Kansas. 
At the date of the sales in issue this respondent was not regis- 
tered under the Act, but for a number of years had purchased 
hogs on a commission basis for Dodd, and others, as a market 


agency. 
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4. Respondent Canadian Commission Company was registered 
under the Act on July 28, 1970, as a corporation buying and selling 
livestock in commerce as a dealer, with its principal place of busi- 
ness at Woodward, Oklahoma. Its officers are Glenn Hagar, Presi- 
dent; Vaughn Shafer, Vice-President; and Gayle Hager, Secre- 
tary-Treasurer; and it has a Trust Fund Account of $5,000.00 
deposited with the First State Bank of Gage, Oklahoma, as 
Trustee. 


5. Rea Morton started working for Dodd Livestock in August, 
1967 purchasing hogs under the direction of Leon Dodd. As 
compensation for his work he received ten cents per cwt. and he 
would add his compensation to the actual price of the hogs and 
either draw a draft or write a check on Dodd’s account for the 
total amount. The check or draft would be delivered to the seller 
who would give Morton a check computed at ten cents per cwt. 
commission. Morton’s employment with Dodd Livestock was 
terminated in May or June of 1970, but since that date he has 
continued to purchase hogs for Canadian under the orders and 
direction of Leon Dodd, and his compensation and method of 
payment is the same under Canadian as under Dodd Livestock. 


6. Rea Morton averaged three purchases per week for three 
years for Dodd from complainant, Dodge City, and none of the 
drafts or checks were dishonored until the sales involved in this 
Complaint; and since Canadian was incorporated he has bought 
for it from complainant once or twice per week, and at these sales 
complainant paid him directly his commission, and he issued to 
complainant a check drawn on Canadian for the price of the 
hogs plus his commission. 


7. On May 19, 1970, in the ordinary course of its business, 
complainant sold and delivered to Dodd Livestock, at the stock- 
yard through Rea Morton, 350 head of hogs weighing 81,140 
pounds and received a check for $18,838.77. On June 16, 1970, 
complainant sold to Rea Morton at the stockyard, for Dodd Live- 
stock, 201 hogs weighing 46,165 pounds, and received a check for 
$10,309.69. The checks were returned by the bank upon which 
they were drawn because of insufficient funds. Dodd Livestock 
paid complainant $13,000.00 on June 10, 1970, and $1,288.92 on 
June 30, 1970, leaving a balance of $14,859.54. 


8. A Trust Fund was created with assets of Dodd Livestock 
and the Trustee has paid complainant $1,743.50, leaving a balance 
of $13,116.04. On September 5, 1970, Leon Dodd paid complain- 
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ant $500.00 by means of a check drawn on the Canadian Com- 
mission Company, leaving a balance of $12,616.04 now due. 


9. Complainant at all times knew Rea Morton was an agent for 
Dodd Livestock, buying on a commission basis; and, in fact, ad- 
vanced to Dodd the commission or fee earned by Morton by paying 
Morton directly after each purchase; and this arrangement has 
been continued on purchases by Morton for Canadian. 


10. The Canadian Commission Company is an Oklahoma Cor- 
poration with three incorporators who are the directors and offi- 
cers. Glenn Hager, President, owns all of the five hundred shares 
and paid $1.00 each for them; and Hager loaned Canadian 
$5,000.00 to start business. 


11. Leon Dodd testified, and his evidence was not contradicted, 
and is adopted as a finding of fact, that: 


a. He owed complainant the amount sought as reparation; 


b. He was hired as Manager of Canadian by Glenn Hager, 
President, at a salary of $100.00 per week and expenses; and if 
the Company makes money, he hopes to receive a bonus; he has 
no written contract and has never received any written directions 
as to his duties, but occasionally receives oral advice from Hager; 
that he has never attended a meeting of the Directors and does not 
know if they have ever had one; 


c. That he, his wife, and Homer Donnelly, a trucker, have 
signature cards at the bank and are authorized to write checks 
on Canadian; 


d. That when he was employed by Canadian he transferred 
to that Company a pick-up truck, stock trailer, and tractor which 
had a valuation of about $3,000.00; and 


e. Thereafter he wrote checks on the Canadian bank account 
for payment of debts owed by Dodd, one to Jack Taylor for 
$1,346.50, one to Panhandle Livestock Commission Company for 
approximately $1,300.00, one to Dodge City Livestock for $500.00. 
and “a few other small ones”; but this money of Canadian’s which 
he used to pay Dodd debts was money due him for the vehicles 
which he transferred to Canadian, or was salary due him. 


12. The formal complaint was timely filed. 


wee PN 


we 


~ 
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CONCLUSIONS 


Leon Dodd and Vonalee Dodd, a partnership, d/b/a Dodd Live- 
stock Company of Woodward, Oklahoma, for whom the livestock 
were admittedly purchased are liable under the Act for the unpaid 
purchase price plus commission advanced in the amount of 
$12,616.04. Such liability is joint and several. Northwest Cattle 
Co. v. Iowa City Sales Co., 14 A.D. 276 (1955). 


Rea Morton was the employee or agent of disclosed principal 
Dodd at the time of the purchases, and was not a buyer for him- 
self. Absent any evidence of an agreement or understanding with 
complainant to the contrary, Morton is not liable for the livestock 
purchases of his principal. See John W. Torpey v. Nebraska Order 
Buyers, 30 A.D. 207 (1970) and cases cited therein on page 208. 


Complainant charged that Leon Dodd and Vonalee Dodd caused 
to be incorporated the Canadian Commission Company and were 
the beneficial and true owners. There is a presumption of cor- 
porate regularity which usually requires the party seeking to 
have the corporate entity disregarded to come forward with a 
substantial showing that the corporation is really a “dummy” 
for the person sought to be held liable. Pardo v. Wilson Line of 
Washington, Inc., 414 F. 2d 1145 (D.C. Cir. 1969). 


“Piercing the corporate veil” is a method generally used where 
the corporate entity is used as a cloak or cover for fraud or illegal- 
ity, and the majority or sole stockholder is the party sought to be 
held liable; but it has been held proper where the wife and son 
held an 88% ownership in the company, and the husband and 
father was the true beneficiary. Hudson v. Wylie, 242 F. 2d 435 
(9th Cir. 1957). In general, when a corporate veil is pierced, the 
person or corporation held liable is the one which has made the 
actual financial investment and has a direct financial stake in the 
dealings, in addition to actual control over the corporation. 


The uncontradicted evidence in this case is that Glenn Hager is 
the sole stockholder, and that Leon Dodd is only the salaried Man- 
ager. Although there was issued checks for over $3,150.00 on 
Canadian’s account to pay Dodd’s debts, Leon Dodd had trans- 
ferred equipment worth about $3,000.00 to Canadian, and was 
earning $100.00 per week salary. 


To apply the alter ego theory to this case and hold that Cana- 
dian is really Dodd, is to completely ignore the fact that Glenn 
Hager is the sole owner of Canadian, and loaned the company 
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$5,000.00. We do not find that Glenn Hager was really Dodd 
Livestock Company or was responsible for Dodd’s debts, Olympic 
Capital Corp. v. Newman, 276 F. Supp. 646 (D.C. Cal. 1967) or, 
in the alternative, that Dodd is the real owner of the $500.00 paid 
in capital stock and the $5,000.00 on deposit in the Trust Fund 
Agreement at the First State Bank of Gage, Oklahoma. 


It is therefore, concluded that complainant has failed to meet 
the burden of establishing that Canadian should under the circum- 
stances herein be held for the debts of the Dodd Livestock Com- 
pany. 

ORDER 


Within thirty days from the date of this Order, Leon Dodd, 
and Vonalee Dodd, formerly d/b/a Dodd Livestock Company, 
shall pay to the complainant, as reparation, the sum of $12,616.04, 
with interest on said sum at the rate of 8 percent per annum from 
July 1, 1970, until paid. The complaint against the remaining 
respondents, Rea Morton and Canadian Commission Company, 
is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 14,225) 


In re WILBERT G. GRASS. P&S Docket No. 4518. Decided October 
20, 1971. 


Cease and desist from failing to pay when due—Suspension of 
registration until bonded—Consent 


Respondent is ordered to cease and desist from engaging in business without 
being bonded therefor, issuing insufficient funds checks in payment of 
livestock purchased in commerce, failing to pay, when due, the full 
purchase price of such livestock, and is suspended as a registrant under 
the act until bonded as required. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 14, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
respondent with violations of the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as 
the regulations. 


Respondent filed an answer on September 27, 1971, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings of fact and conclu- 
sions, for the purpose of this proceeding only, based upon the 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Wilbert G. Grass, hereinafter referred to as the 
respondent, is an individual whose address is Bloomsdale, Mis- 
‘souri 63627. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which was maintained by the respondent 
to secure the performance of his livestock obligations under the 
Act was terminated on April 25, 1968. Respondent was notified 
by mail on April 4, 1968, of such termination and was informed 
that he should not resume his livestock operations after termina- 
tion of his surety bond without adequate bond coverage or its 
equivalent as required under the Act and the regulations. Not- 
withstanding such notice, respondent has resumed his opera- 
tion as a dealer, buying and selling livestock in commerce, with- 
out filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the regulations. 


3. Respondent in connection with his operations as a dealer 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
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have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date Date No. of Head 
of of and Purchased Amount of 
Purchase Check Species (from) Check 
11/13/70 11/13/70 21 cows J & T Livestock $4,620.00 
Goreville, Illinois 
12/ 3/70 12/ 3/70 28 cattle St. Louis Nat'l 4,024.34 


Stockyards Auction 
E. St. Louis, Ill. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in finding 
of fact 3 purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2, herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts contained in finding of fact 3 and 4, 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


ch 
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Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When he has complied with such require- 
ments, a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,226) 


In re ART MARTELLA. P&S Docket No. 4464. Decided October 27, 
1971. 


Market agency—False weights—Suspension of registration 
for 15 days—Consent 


Respondent is ordered to cease and desist from violations of the act and 
regulations in connection with the weighing of livestock at false or in- 
correct weights, is ordered to maintain required records, and is suspended 
as a registrant under the act for 15 days. 


Samuel J. Harris for complainant. 
Lyman D. Griswold, Hanford, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 22, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a speci- 
fied order with findings of fact and conclusions based on the 
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allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Art Martella, hereinafter referred to as the respondent, 
is an individual, d/b/a A & M Livestock Auction, with business 
locations at Tulare and Hanford, California, whose mailing ad- 
dress is 4013 South K Street, Tulare, California. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the busines of conducting and operat- 
ing the A & M Livestock Auction stockyard, posted under and 
subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in com- 
merce. 


2. Respondent, on or about November 19, 1969, after written 
notice of previous inaccurate weighing of livestock for the 
purpose of sale at the stockyard and an opportunity to comply 
with the Act and the regulations, in the eleven (11) transac- 
tions referred to in paragraph II of the complaint, sold con- 
signed livestock on a weight basis at the stockyard, and, in 
connection therewith (1) weighed the livestock at less than 
their true and correct weights; (2) issued scale tickets and 
accounts of sale to the consignors of the livestock on the basis 
of such false weights; and (3) paid the consignors the net pro- 
ceeds for such livestock on the basis of such false weights. 


3. Respondent, on or about May 27, 1970, and in the transac- 
tions set forth in the tabulation below, sold consigned livestock 
on a weight basis at the stockyard, and, in connection therewith 
(1) weighed the livestock at other than their true and correct 
weights; (2) issued scale tickets and accounts of sale to the con- 
signors of the livestock on the basis of such false weights; (3) 
paid the consignors the net proceeds for such livestock on the basis 
of such false weights; (4) issued scale tickets and purchase in- 
voices to purchasers of the livestock on the basis of such false 
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weights; and (5) collected from the purchasers of the livestock 
on the basis of such false and inaccurate weights. 


No. of Head Name Sales Weight Shown Weight 
and of Weight Upon Reweighing Difference 

Description Mark Consignor (Pounds) (Pounds) (Pounds) 

1 Cow 136 Arnold Texiera 1195 1115 — 80 

1 Cow 70 L. J. Adams 1395 1285 —110 

1 Cow 59 L. Bell 1265 1270 — 5 

1 Cow 141 H. Ghidelli 1395 1285 —110 

1 Cow 133 Arnold Texiera 1205 1215 — 10 

1 Cow 124 J. Labondiero 950 965 — 15 

1 Cow 176 Louie R. Costa 1170 1175 — 5 


4. Respondent, in connection with the transactions referred 
to in Findings of Fact 2 and 3 above, failed to keep accounts and 
records which fully and correctly disclose all transactions in- 
volved in his business, in that respondent prepared, and made a 
part of his accounts and records, scale tickets showing false and 
inaccurate weights for the livestock as specified in Findings of 
Fact 2 and 3. 


5. Respondent, on or about November 19, 1969, and May 27, 
1970, in connection with the transactions referred to in Find- 
ings of Fact 2 and 3 above, failed to operate his livestock scale 
in accordance with the regulations under the Act constituting 
INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


6. Respondent, in connection with the transactions referred to 
in Findings of Fact 2 and 3 above, failed to install, maintain and 
operate the scales used for weighing livestock consigned to his 
market so as to insure accurate weights. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated sec- 
tions 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) and sec- 
tions 201.49, 201.55 and 201.71 of the regulations (9 CFR 201.49, 
201.55, and 201.71). 


By reason of the facts set forth in Finding of Fact 4 herein, 
it is concluded that respondent has wilfully violated section 401 
of the Act (7 U.S.C. 221). 


By reason of the facts set forth in Finding of Fact 5 herein, 
it is concluded that respondent has wilfully violated section 
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312(a) of the Act (7 U.S.C. 213(a)) and sections 201.71 and 
201.73-1 of the regulations (9 CFR 201.71 and 201.73-1). 


By reason of the facts set forth in Finding of Fact 6 herein, 
it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.55 and 
201.71 of the regulations (9 CFR 201.55 and 201.71). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his purchases or sales of live- 
stock in commerce, shall cease and desist from: 


(1) Weighing livestock at other than true and correct weights; 


(2) Issuing scale tickets, buyers invoices, or accounts of sales 
on the basis of false and incorrect weights; 


(3) Assessing or collecting a purchase price for livestock on 
the basis of weights other than true and correct weights; 


(4) Paying consignors the proceeds of the sale of livestock on 
the basis of false and incorrect weights; 


(5) Failing to install and maintain livestock scales owned or 
controlled by respondent so as to insure accurate weights; and 


(6) Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall prepare and keep such accounts, record, and 
memoranda as will fully and correctly disclose all transactions 
involved in his business subject to the Act, including, among 
other things, scale tickets, accounts of sale, and buyers invoices 
which show the true and correct weights of livestock sold by 
respondent in commerce on a weight basis. 


Respondent is suspended as a registrant under the Act for 15 
days. Such suspension shall be for the last 15 days of November 
which shall be from November 16 to November 30, 1971. 


This order shall become effective on November 16, 1971. Copies 
of this order shall be served upon the parties. 
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(No. 14,227) 


In re A. DICILLO & SONS, INC. and NICHOLAS DICILLO. P&S Docket 
No. 4493. Decided October 27, 1971. 


Packer—False or incorrect weights and grades—Cease and 
desist—Consent 


Respondents are ordered to cease and desist from weighing livestock at other 
than the true and correct weights, issuing accountings on the basis of 
incorrect weights or grade désignations, and failing to operate livestock 
scales in a proper manner. The corporate respondent is also ordered to 
maintain required records. 


Dona Kahn for complainant. 


Ulmer, Berne, Laronge, Glickman & Curtis, Cleveland, Ohio, for respond- 
ents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint and notice of hearing filed on May 21, 1971, by the 
Administrator, Packers and Stockyards Administration of this 
Department, charging, inter alia, that respondents, in connection 
with the purchase of livestock on a grade and weight basis, ac- 
counted to the sellers of such livestock on the basis of false weights 
and grades. On July 1, 1971, respondents filed an answer, admit- 
ting the jurisdictional allegations of the complaint, admitting cer- 
tain other factual allegations with respect to the purchases al- 
leged in the complaint, and denying, inter alia, that they know- 
ingly used false weights and grade designations. Respondents 
requested an oral hearing, which was held in Cleveland, Ohio on 
October 6, 1971, before Dorothea A. Baker, Hearing Examiner. 
At a pre-hearing conference between the parties it was agreed 
to settle the matter on a consent order basis, and to amend the 
complaint in certain respects. The hearing was opened and the 
stipulation read into the record. Respondents admitted the juris- 
dictional allegations of the complaint, as amended, waived oral 
hearing and the Report of the Hearing Examiner, and consented 
to the issuance of specified orders, with findings of fact and con- 
clusions based on the allegations of the amended complaint. Re- 
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spondents requested, however, that they be furnished a copy of the 
orders prior to issuance of the final orders to ascertain that they 
accurately reflect the orders which were read into the record. 
The Hearing Examiner accordingly requested that such a copy 
be filed with her within 5 days of the hearing, with a copy to 
counsel for respondents, who were given until October 18, 1971, 
to file any corrections. 


Complainant filed the orders, consented to by the parties, with 
the Hearing Clerk on October 7, 1971, respondents filed no cor- 
rections, and the Hearing Examiner filed her report on the matter. 
Complainant recommended at the hearing that the orders con- 
sented to by the respondents, be issued. 


FINDINGS OF FACT 


1. A. DiCillo & Sons, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of 
business located at 3190 West 65th Street, Cleveland, Ohio 44102. 


2. The corporate respondent, at all times material herein, under 
the direction, control, and management of Nicholas DiCillo, here- 
inafter referred to as the individual respondent, was: 


(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(b) A packer within the meaning and subject to the provi- 
sions of the Act. 


3. The individual respondent, whose address is 6751 Gates Mill 
Boulevard, Gates Mill, Ohio, at all times material herein was vice 
president and general manager of the corporate respondent, and 
controlled the livestock procurement operations of said corporate 
respondent. 


4. The corporate respondent, under the direction and control of 
the individual respondent, and the individual respondent, during 
the period July 25 through December 3, 1969, and in 82 separate 
transactions set forth in paragraph II of the amended complaint, 
purchased livestock in commerce for purposes of slaughter on a 
grade and weight basis and failed to render true written accounts 
of such purchases, in that respondents used incorrect weights and 
grade designations in computing the purchase price, resulting in 
underpayments to the sellers in amounts up to 6% of the original 
checks which amounts respondents paid by issuing adjustment 
checks, totaling approximately $12,000. 
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5. The corporate respondent, under the direction and control 
of the individual respondent, and the individual respondent, dur- 
ing the period September 25, 1968 through March 10, 1970, and 
in the 8 transactions set forth in paragraph II] of the amended 
complaint, in connection with the weighing of livestock purchased 
in commerce on a weight and grade basis, (1) knowingly weighed 
the livestock at less than their true and correct weights; (2) is- 
sued accounts of purchase to the sellers of the livestock on the 
basis of such incorrect weights; and (3) paid the sellers for said 
livestock on the basis of such incorrect weights. 


6. The corporate respondent, under the direction and control of 
the individual respondent, and the individual respondent, in con- 
nection with the transactions referred to in findings of fact 4 and 
5 above, failed to operate the monorail scale used for weighing 
carcasses in such a manner as to insure correct weights. 


7. The corporate respondent, in connection with the transac- 
tions referred to in findings of fact 4 and 5 above, failed to keep 
accounts and records which fully and correctly disclose all facts 
relating to such transactions, in that it retained as a part of its 
accounts and records accounts of purchase showing incorrect and 
inaccurate weights. 


CONCLUSIONS 


By reasons of the facts set forth herein, respondents have 
engaged in acts and practices in violation of sections 202 and 401 
of the Act (7 U.S.C. 192, 221) and sections 201.78 and 201.99 
of the regulations (9 CFR 201.78, 201.99). St. Cloud Meat Pack- 
ing, 25 A.D. 33 (1966) ; Loveland Packing Co. Inc., 27 A.D. 262 
(1968) ; Estes Packing Company, 29 A.D. 1887 (1970); Amer- 
ican Beef Packers, Inc., 29 A.D. 200 (1970); and Whitehall 
Packing Co., Inc., 26 A.D. 1246 (1967). 


Inasmuch as complainant has recommended the issuance of 
the orders consented to by the respondents, they shall be so 
issued. 


ORDERS 


Corporate respondent, A. DiCillo & Sons, Inc., its successors, 
its officers, directors, agents, and employees directly or through 
any corporate or other device, in connection with respondent’s 
operations as a packer, shall cease and desist from: (1) weigh- 
ing livestock or carcasses for purposes of purchase or sale at 
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other than the true and correct weights; (2) issuing accountings 
on the basis of false and incorrect weights or grade designations; 
and (3) failing to operate scales owned or controlled by it in such 
a manner as to insure correct weights. 


Corporate respondent shall prepare and keep such accounts, 
records and memoranda as will fully and correctly disclose all 
transactions involved in its business subject to the Act, including, 
among other things, accounts of purchase which are complete 
and correct in every detail (weight, grade, price, etc.). 


Individual respondent, Nicholas DiCillo, in connection with his 
livestock operations subject to the Act, shall cease and desist 
from: (1) weighing livestock or carcasses for purposes of pur- 
chase or sale at other than the true and correct weights; (2) 
issuing accountings on the basis of false and incorrect weights 
or grade designations; and (3) failing to operate scales owned 
or controlled by him in such a manner as to insure correct 
weights. 


Such orders shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondents. 


(No. 14,228) 


In re EUGENE R. CADE. P&S Docket No. 4539. Decided October 27, 
1971. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of a cease and desist order in connec- 
tion with his failure to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Henry F. Rompage for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on September 21, 1971 by the 
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Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On October 12, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Eugene R. Cade, hereinafter referred to as the respond- 
ent, is an individual whose address is Box 135, Chandler, Texas 
75758. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce, and 
in purported payment thereof issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Fndings of Fact 2 and 3, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
218(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


COURT DECISION 
JULIAN CLARK v. SECRETARY OF AGRICULTURE. October 14, 1971. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


Petition for Review of An Order of the United States 
Department of Agriculture (Georgia Case) 


CLERK’S OFFICE: 


Pursuant to Rule 9, paragraph (b) of this court, and after 
notice to counsel attached hereto and made a part hereof, the 
appeal was duly entered dismissed for want of prosecution, this 
14th day of October, A. D., 1971. 


EDWARD W. WADSWORTH 
Clerk of the United States Court 
of Appeals for the Fifth Circuit 


FOR THE COURT—BY DIRECTION 
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COURT DECISION 


VIDALIA LIVESTOCK AUCTION, INC. v. SECRETARY OF AGRICULTURE. 
October 13, 1971. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


Petition for Review of an Order of the United States 
Department of Agriculture (Georgia Case) 


CLERK’S OFFICE: 


Pursuant to Rule 9, paragraph (b) of this court, and after 
notice to counsel attached hereto and made a part hereof, the 
appeal was duly entered dismissed for want of prosecution, this 
13th day of October, A.D., 1971. 


EDWARD W. WADSWORTH 
Clerk of the United States Court 
of Appeals for the Fifth Circuit 


FOR THE COURT—BY DIRECTION 
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JOE MAGGIO, INC. v. C. COMELLA, INC. PACA Docket No. 2-1980. 


Decided October 6, 1971. 


Breach of good delivery standards—Delayed inspection— 


Date of acceptance—Damages 


Where respondent caused a day’s delay in inspection of carload of lettuce, 
and where complainant is found to have breached the good delivery 
standards, it is concluded that respondent is entitled to damages for 
complainant’s breach of contract, based on the market news reports 
applicable on the day of acceptance, which was the day respondent 


made the produce available for inspection. 


Complainant pro se. 
LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,823.06 in connection 


with a shipment of lettuce in interstate commerce. 


r 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing. The shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is therefore 
applicable. Pursuant to this procedure, complainant filed an open- 
ing statment, respondent filed an answering statement and com- 
plainant filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joe Maggio, Inc., is a corporation, whose ad- 
dress is P. O. Box 27, Holtville, California. 


2. Respondent, C. Comella, Inc., is a corporation, whose address 
is 29-81 Northern Ohio Food Terminal, Cleveland, Ohio. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about November 28, 1969, in the course of interstate 
commerce, complainant sold and shipped to respondent in Cleve- 
land, Ohio, one carload containing 1000 cartons of lettuce, 2-dozen 
size, no grade or percentage of condition defects specified, at a 
price of $4.50 per carton plus $.25 per carton cooling, f.o.b. 
Rillito, Arizona. 


4. The sale was negotiated by a broker, Sal F. Crispo, Inc. of 
Glendale, Arizona, which issued a confirmation of sale in con- 
nection with the transaction. 


5. The carload of lettuce arrived at respondent’s place of busi- 
ness in Cleveland, Ohio, on December 4, 1969, and was placed by 
the railroad at 5 a.m. on that day. Upon the application of re- 
spondent the lettuce in the car was federally inspected at 7:50 
a.m. on December 5, 1969, with the following results in relevant 
part: 


Condition of equipment: Temperature control in operation. 


Products inspected: Iceberg type LETTUCE in cartons 
printed “2 Doz. Maggio Brand, Joe 
Maggio, Inc., Holtville, California.” 
Applicant states 1000 cartons. 
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Condition of load: 


Condition of pack: 


Temperature of product: 
Size: 


Quality: 


Condition: 


Grade: 


Remarks: 


Through lengthwise load, 4 to 8 
rows, 6 and 7 layers. 


Tight in layers. Gross weight from 
4234 to 4914, average 45 pounds per 
carton. 


Doorway: Top 38°F, Bottom 38°F. 
Generally fairly uniform. 


Generally fairly well trimmed; 
clean, green color and with 95% 
hard and firm, 5% fairly firm. 
Grade defects average 3%, poorly 
trimmed and broken midribs. 


Heads or portions of heads not af- 
fected by condition factors are fresh 
and crisp. Wrapper leaves: No de- 
cay. Head leaves: Average 3% dam- 
aged by Rib Discoloration. Average 
1% seriously damaged by worms 
(live worms present). In most car- 
tons from 1 to 3 heads, some 10 
heads, average 13% damaged by 
reddish to brown discoloration fol- 
lowing bruising throughout pack 
and load. Average 1% decay. 


Meets quality requirements but fails 
to grade U.S. No. 1, 95% hard and 
firm, only account condition. 


Inspection and certificate restricted 
to product and lading in 3 upper 
layers of load between doors and in 
1 stack nearest doorway in each end 
of car. Gross weight determined and 
reported at applicant’s request. Load 
made accessible by applicant. 


6. The results of the above inspection were promptly communi- 
cated through the broker to complainant which then requested an 
appeal inspection. An appeal inspection was made at 1:20 p.m. 


December 5, 1969, with the following results in relevant part: 
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Condition of equipment: 


Products inspected : 


Condition of load: 


Condition of pack: 
Temperature of product: 
Size: 

Quality: 


Condition: 


Grade: 


Remarks: 


Temperature control in operation. 


Iceberg type LETTUCE in cartons 
printed “2 Doz. Maggio Brand Let- 
tuce, Joe Maggio, Inc., Holtville, 
California.” Applicant states 1000 
cartons. 


Through lengthwise load, 4 to 8 
rows, 6 and 7 layers. 


Tight in layers. 
Doorway: Top 38°F, Bottom 38°F. 
Generally fairly uniform. 


Generally fairly well trimmed; 
green color and with 95% hard 
and firm, 5% fairly firm. Grade 
defects average 3%, poorly trimmed 
and broken midribs. 


Heads or portions of heads not af- 
fected by condition factors are 
fresh and crisp. Wrapper leaves: 
No decay. Head leaves: 3% dam- 
aged by Rib Discoloration. Average 
2% seriously damaged by worms 
(live worms present). Cartons gen- 
erally show from 1 to 7 heads, few 
none, average 10% damaged by red- 
dish brown discoloration following 
bruising throughout pack and load. 
Average 2% decay. 


Meets quality requirements but 
fails to grade U.S. No. 1, 95% hard 
and firm, only account condition. 


Inspection and certificate restricted 
to product and lading in 3 upper 
layers of load between doors and 1 
stack nearest doorway in each end 
of car. This Certificate covers an 
Appeal Inspection of the above- 
mentioned lot which was previously 
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inspected and reported on Cleve- 
land, Ohio Federal Certificate, 
which is sustained as to grade and 
condition. 


7. Respondent began sales from the car on Monday, December 
8, 1969, and the car was released by respondent to the carrier 
at 6:30 a.m. Wednesday, December 10, 1969. Respondent render- 
ed an accounting to complainant showing gross proceeds from 
the sale of the lettuce of $3,768.00. From this amount respondent 
deducted $5.00 for demurrage; $1,214.00 for freight; $150 for 
cartage; $19.00 for inspection; and a 12% commission of $452.16. 
Net proceeds, which have been paid to complainant, amounted 
to $1,926.94. 


8. The informal complaint was filed on January 21, 1970, 
which was within 9 months after accrual of the cause of action 
alleged herein. 


CONCLUSIONS 


There is no indication in the record that respondent at any- 
time rejected the lettuce involved herein and respondent is 
therefore deemed to have accepted such lettuce and is thus liable 
for the purchase price thereof less damages resulting from any 
breach of contract by complainant. Respondent claims that com- 
plainant breached the contract of sale in that the lettuce failed 
to meet the “Good Delivery” standards for lettuce provided for 
in the regulations,’ and therefore must be deemed to have not 
been in suitable shipping condition when placed on board the 
car in California (See 7 CFR 46.43(i) & (j)). Respondent has 
the burden of proving that the carload of lettuce failed to meet 
“Good Delivery” standards. 


Complainant contends that under government regulations 
inspection must be made within 24 hours after arrival; that it 
was through respondent’s negligence that inspection was not 
made until 27 hours after arrival; and that in consequence re- 


1. The regulations (7 CFR 46.44) provide in part that “Unless otherwise agreed to be- 
tween the contracting parties “Good Delivery” in connection with f.o.b. contracts of pur- 
chase and sale means that the commodity meets the requirements of the contract at time of 
loading or sale and, if the shipment is handled under normal] transportation service and 
conditions, will meet the following additional requirements on delivery at the contract 
destination. 

(a) Lettuce... 

(2) If the contract does not specify a U.S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count, of the heads 
in any lot which are damaged by condition defects .. . 
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spondent cannot show a failure of the lettuce to make “Good 
Delivery.” 2? The provisions of the regulations (see 7 CFR 46.2 
(bb), (cc) & (dd)), which complainant contends provide that 
inspection must be made within 24 hours after arrival, relate to 
the definition of a “reasonable time” within which acceptance 
and rejection, under specified conditions, must be made. While 
these provisions of the regulations do by inference indicate the 
time within which inspection should be made, they do not specify 
the time period within which an inspection will be deemed to be 
adequate evidence of the condition of a commodity at the moment 
of its delivery at destination. The Federal inspection made 27 
hours after arrival of the car showed that the lettuce had a total 
average of 18% condition defects. The Federal appeal inspection 
made 51% hours later showed the total average of condition de- 
fects to be 17%. We conclude on the basis of these inspections 
that the lettuce failed to meet “Good Delivery” standards on ar- 
rival at contract destination and that therefore complainant 
breached the warranty of suitable shipping condition. 


The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted. (Uniform Commercial Code §2-714). Com- 
plainant urges that the delay in resale caused by respondent’s 
failure to have the lettuce inspected on Thursday be taken into 
consideration in any award of damages. Since it is obvious from 
the record that Federal inspection was available on Thursday 
and was not made only because of respondent’s failure to make 
the lettuce accessible for inspection, we agree with complainant’s 
contention in this regard. Had the inspections been made on 
Thursday, sales could have begun on Friday. In addition, it is 
apparent that Friday was the time of acceptance of the lettuce 
under the regulations governing acceptance (See 7 CFR 46.2 
(dd) (3)). We will therefore use the Cleveland, Ohio, Market 
News Reports for Friday, December 5, 1969, as the primary 
point of reference in determining respondent’s damages. Our 
analysis of the Market News Reports indicates that a spread of 
$.50 per carton would be applicable to the date under considera- 
tion. We find this amount or a total of $500 for the carload of 
1000 cartons to be respondent’s damages. 

2. Complainant's precise words are that “because of respondent’s negligence in not 
allowing the car to be inspected promptly, the ‘good delivery standards’ did not apply.” The 
record shows that respondent called for inspection on the day of arrival but failed to pro- 


vide a truck to enable the car to be unloaded for inspection, this causing a delay of one 
day in inspection. 
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We have before found that respondent, having accepted the 
lettuce, is liable for the purchase price of $4,750 less damages. 
Respondent’s total liability for the carload of lettuce is therefore 
$4,250. Of this amount respondent has paid complainant 
$1,926.94. This leaves an amount still owing complainant of 
$2,323.06. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the act for which reparation should 
be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,323.06, with interest there- 
on at the rate of 8 percent per annum from January 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,230) 


JOHN L. SALISBURY v. TRI-STATE APPLE EXCHANGE, INC. PACA 
Docket No. 2-2111. Decided October 6, 1971. 


Dismissal—Delivery of excess produce 


Where complainant shipped produce in excess of that called for by the con- 
tract, respondent is not liable for the excess, and the complaint is dis- 
missed. 


Complainant and respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On February 4, 1971, complainant filed a formal complaint seek- 
ing reparation of $3,226.08, which is alleged to be the balance 
of the purchase price of apples sold to and accepted by respondent 
in October 1969. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent which filed an answer 
denying any liability. 


Although the amount claimed in the formal complaint exceeds 
$1,500, neither party requested an oral hearing. Accordingly, 
the shortened method of procedure was followed pursuant to 
section 47.20 of the rules of practice (7 CFR 47.20). Under this 
procedure, the verified complaint and answer, together with the 
report of investigation are considered as evidence. The parties 
were given the opportunity to file additional evidence but did not 
do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John L. Salisbury, doing busi- 
ness in his own name and as Sunnyside Farms, whose address is 
Marbletown Road, R. D. # 1, Phelps, New York. 


2. Respondent, Tri-State Apple Exchange, Inc., is a corporation 
whose address is P. O. Box 457, Highland, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about October 1, 1969, in the course of interstate com- 
merce, complainant contracted to sell to respondent 10,000 bushels 
of Rhode Island Greening apples for processing at $3.50 per cwt. 
for size 214 inches and larger, $1.25 per cwt. for size 214 to 214 
inches, and 75 cents for undersize and culls. It was further agreed 
that respondent would furnish the boxes for delivery of the apples 
from complainant’s orchard at Phelps, New York, to K. M. Davis 
Co., Inc., Williamson, New York, and that the prices were to be 
determined by Federal inspections ordered by respondent. In ad- 
dition, respondent was to pay complainant 50 cents per box truck- 
ing charges. 


4. Max Meyers acted as agent for respondent in the contract 
of sale involved herein. Meyers notified the storage company 
to furnish boxes to complainant for 10,000 bushels and to restrict 
the storage for respondent’s account to that amount. 


5. Between October 8 and October 29, 1969, complainant ship- 
ped 18 lots of Rhode Island Greening apples (617 boxes) to K. M. 
Davis Co., Inc. At the request of the truck drivers, the apples 
were placed in storage for respondent’s account. 


6. Respondent applied for Federal inspections of the apples. 
The first inspection on October 13 covered 158 boxes, the inspec- 
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tion on October 20 covered 308 boxes and the inspection on Octo- 
ber 27 was of 143 boxes. Each lot was certified to be U.S. No. 1 
Processing grade. The certificates also showed the percentage of 
the various sizes. 


7. The storage company weighed the 18 lots of apples delivered 
and sent the weight tickets showing a total net weight of 537,030 
pounds to respondent on October 31, 1969. Respondent sent the 
following letter dated November 1, 1969 to K. M. Davis Co., Inc.: 


“T am returning to you four (4) weight slips of John Salis- 
bury. We are only responsible for 497 bins of his apples as 
per agreement between him and our representative, Mr. Max 
Meyers. The 120 bins I am returning the slips on belong to 
Mr. Salisbury.” 


8. Respondent removed from storage 497 boxes of apples 
(432,980 net pounds) delivered by complainant between October 
8 and October 23, 1969, and paid the storage company all storage 
and box rental charges thereon. On March 1, 1970, respondent 
sent to complainant an accounting showing the number of boxes 
removed from storage, the net weight, the sizes and prices, the 
total purchase price of $13,914.81, and the balance due of 
$2,855.31, after deducting advances of $11,000 and one-half of the 
inspection fees of $59.50. The amount of $2,855.31 was paid by 
respondent to complainant. 


9. On June 1, 1970, complainant invoiced respondent for 
$3,474.58, the trucking charges on 617 boxes and the $59.50 de- 
ducted by respondent for inspection fees. On August 13, 1970, 
respondent paid complainant $248.50, the trucking charges of 50 
cents per box for 497 boxes. 


10. On September 11, 1970, the storage company notified com- 
plainant that the 120 boxes had been found to be worthless and 
they would be dumped within 10 days. 


11. The informal complaint was filed on September 14, 1970, 
which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or before 
October 24, 1969, Max Meyers orally agreed to purchase for re- 
spondent’s account complainant’s crop of Rhode Island Greening 
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apples for processing; that complainant delivered 617 tote boxes ' 
of apples to K. M. Davis Co., Inc., which respondent accepted; 
and that respondent owes complainant for 120 boxes in the amount 
of $3,226.08. Respondent denied these allegations in its answer 
and alleged that during September 1969, Meyers orally contracted 
to purchase from complainant a total of 10,000 bushels of Rhode 
Island Greening apples and authorized K. M. Davis Co., Inc., to 
release to complainant sufficient bins for that amount only. It is 
further alleged that when respondent received from the storage 
company weight slips showing complainant had delivered more 
than the agreed quantity it returned the slips covering the excess 
quantity and Meyers told this company to put them in complain- 
ant’s name. 


The report of investigation contains a letter dated October 2, 
1970, from Max Meyers to the Department. Meyers states that in 
early September 1969 he approached complainant to buy his entire 
crop of Greening apples, estimated by complainant at 15,000 
bushels; that complainant agreed to sell him only 5,000 bushels; 
that he notified K. M. Davis Co., Inc., to release to complainant 
bins for that quantity; that complainant prior to filling these bins 
agreed to sell Meyers an additional 5,000; and that he told the 
storage company to release to complainant bins for not more than 
10,000 bushels. Meyers also said that in November 1969, he met 
complainant who asked him to help sell the balance of the Green- 
ing apples in storage and that he tried to dispose of them for com- 
plainant but without success. According to Meyers, no complaint 
with respect to the 120 boxes of apples remaining in storage was 
made by complainant or the storage company until June 1970. 


The report of investigation also contains a letter dated Novem- 
ber 2, 1970, from Frank Michielson, manager of K. M. Davis Co., 
Inc., to the Department which reads, in part, as follows: 


“Mr. Meyers gave us verbal notice some time previous to the 
final delivery of greenings to restrict boxes to 10,000 bushels 
but as Mr. Salisbury had personally ordered boxes for other 
varieties of apples, not connected with this deal, we had no 
knowledge of which variety the empty boxes would be used 
for when they left our storage. 


“Mr. Meyers first notified us that he had purchased 5,000 
bushels of greenings, and later an additional purchase of 


1. The parties use the words ‘‘tote box,” “pallet box,’”’ “box” and “bin” interchangeably 
to describe the container used to deliver the apples. 
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5,000 bushels from Mr. Salisbury, making a total of 497 
boxes. When Mr. Salisbury continued to haul in an additional 
120, and his drivers advised us that they were for Tri-State 
Apple Exchange, we did not question him.” 


On November 6, 1970, Michielson sent the Department a further 
letter : 


“When the weight slips were returned by Tri-State Apple 
Exchange, we notified Mr. Salisbury by telephone within two 
or three days. His reaction was more or less indifferent and 
did not seem too much concerned. 


Some time later in the season we were instructed by both Mr. 
Salisbury and Mr. Meyers to sell the apples if possible, but 
we were unable to do so. 


It is our opinion that Mr. Meyer’s part in the matter was 
simply to assist Mr. Salisbury in disposing of them.” 


The report of investigation also contains a letter dated Novem- 
ber 17, 1970, from complainant to the Department stating that in 
the early part of November 1969, prior to leaving for Florida, 
Meyers told him that respondent possibly would only use 10,000 
bushels of the Greenings purchased; and that on November 10 
and 11, 1969, he received an undated letter from Meyers, which 
indicated that respondent was definitely not going to take them 
all and requested that complainant try to sell them. The pertinent 
part of this letter signed ““Max,” reads: 


“T called Elmer last night and he said he can’t do anything. 
While there are only 57 bins over the amount I am taking for 
Joe, I figured 18 bins or bushels to the bin making it about 
560 bins for us, I shall try to get him to pack the rest in too. 
However, at this time, they are adament and won’t take on 
another bushel. In the meantime try to get Reg or Merle to 
take these few.” 


Complainant also stated in his letter of November 17, 1970, that 
he did not know respondent had returned the weight slips until 
he visited the storage company on December 9, 1969; that he im- 
mediately called Mr. Joe Cohn, president of respondent, and was 
told that Meyers had bought too many Greenings; that he asked 
respondent for payment on December 17, 1969, January 23, 1970 
and February 23, 1970; and that it was not until March 1970 
when he received part payment and was told respondent did not 
intend to pay for the remainder of the apples. 
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Complainant had the burden of proving by a preponderance of 
the evidence his position that respondent agreed to purchase his 
entire crop of 617 boxes of Rhode Island Greening apples. It is 
our conclusion that complainant has failed to sustain this burden 
particularly in view of the fact that the statements of Meyers 
are corroborated in most material respects by that of Michielson. 
However, some explanation should be made with respect to the 
reference to 560 boxes in Meyer’s undated letter to complainant. 
As pointed out by complainant, this reference is not consistent 
with Meyer’s present position that respondent was only obligated 
to take 497 boxes. It is apparent that the earlier estimate was 
due to a mistake on Meyer’s part as to the number of bushels 
contained in a box. On the basis of 18 bushels to the box, 560 
boxes would contain 10,080 bushels, approximately the quantity 
which Meyer claims was purchased. It is the position of com- 
plainant and Michielson that the 497 boxes accepted by respondent 
contained 10,000 bushels, which figures out at slightly more than 
20 bushels per box. Their position is borne out by evidence sub- 
mitted by complainant, namely a written contract dated October 
26, 1969, for the sale of apples by complainant to Duffy-Mott Co., 
Inc. Printed on this contract form are various varieties of apples 
including “RI Greening” with a blank for inserting the number 
of bushels purchased and the heading “All quantities listed below 
based on 42 lb. bushels.” The 497 boxes accepted by respondent 
contained a net weight of 432,980 pounds, or 871 pounds per box. 
Dividing the weight by 42 pounds results in an average of 20.7 
bushels per box. Hence, the 497 boxes contained 10,287.9 bushels. 
In view of the foregoing, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 14,231) 


COAST MARKETING COMPANY v. KLEIN & CAPLAN, INC. PACA 
Docket No. 2-1896. Decided October 6, 1971. 


Intent to accept—Partial unloading—Conversion after 
acceptance—Liability for contract price 


Because of excessive temperature and late arrival of produce, respondent 
informed truck driver that freight would not be paid prior to sale and 
settlement of claims for improper transportation, and respondent started 
unloading the produce, thus evidencing intent to accept. Even though 
the driver re-loaded the produce and left the premises, respondent is 
deemed to have accepted the produce, and as no breach of contract by 
complainant has been established, respondent is liable for the total 
purchase price of the truckload of produce. 

Complainant pro se. 

Allen S. Gordon, Pittsburgh, Pa., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tien against respondent in the amount of $4,503.50 in connection 


with a shipment of tomatoes and cucumbers in interstate com- 
merce, 


\. copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


An oral hearing, requested by respondent, was held in Pitts- 
burgh, Pennsylvania, on Monday, June 14, 1971. Complainant 
was represented at the hearing by its sales manager, Bobby 
Ingram, who testified in complainant’s behalf. Respondent was 
represented by counsel at the hearing. Deposition’s of two wit- 
nesses were received in evidence on respondent’s behalf and three 
witnesses testified for respondent. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Coast Marketing Company, is a corporation 
whose address is P. O. Box 157, Nogales, Arizona. 


e_sS BS FF SS vv 


COAST MARKETING v. KLEIN 1505 
Cite as 30 A.D. 1504 


2. Respondent, Klein & Caplan, Inc., is a corporation whose 
address is 1916 Smallman Street, Pittsburgh, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about January 21, 1970, in the course of interstate 
commerce, complainant contracted orally to sell to respondent, 
a mixed truckload of produce consisting of 132 two layer car- 
tons of vine ripe tomatoes size 4x5 at $3.00 per carton, 396 two 
layer cartons of vine ripe tomatoes size 5x5 at $3.00 per carton, 
264 two layer cartons of vine ripe tomatoes size 5x6 at $3.00 per 
carton, 486 three layer cartons of vine ripe tomatoes size 6x6 at 
$4.00 per carton, 84 baskets of cherry tomatoes size 12 pint at 
$2.00 per basket, 1 wirebound crate of super select cucumbers 
at $11.00, and one carton of cucumbers at $4.50, all f.o.b. 
Nogales, Arizona, for shipment to respondent at Pittsburgh, 
Pennsylvania. The tomatoes were sold with no specification as 
to grade. 


4. The contract was negotiated by Bobbie H. Barnes of Barnes 
Brokerage Company, Nogales, Arizona. 


5. On or about January 22, 1970, at 1:35 a.m. the truckload 
of produce described in finding of fact 3 was shipped from 


Nogales, Arizona, to respondent in Pittsburgh, Pennsylvania. 


6. A truck broker, James & Fuller, Inc. of Nogales, Arizona, 
arranged for the truck which carried the produce. The truck 
was owned and operated by J. W. Thomas Trucking Company, 
Garrison, Texas, and was driven by Billy West. 


7. The truckload of produce arrived at respondent’s place of 
business on January 26, 1970, at 3:00 a.m. The tomatoes on this 
truck were federally inspected on the same day at 4:45 a.m. at 
respondent’s request with the following results in relevant part: 


Condition of Temperature control unit operating. 
equipment: 

Products TOMATOES in wooden lugs labeled 
inspected : “Gato Brand, Grown in Mexico.” 


Stamped to denote size. Applicant 
states 1,278 lugs Tomatoes. (See 
“Remarks.’’) 


Condition of Through load, lengthwise, 5 and 6 
load: rows, 8 and 9 layers. 
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Condition of Tight. Cardboard between layers. 

pack: 

Temperature of Rear doorway, top 72°F. Side door- 

product: way 70°F. bottom; 72°F. top. 

Size: Meets size requirements of 4x5, 
5x5, 5x6 and 6x6, as stamped. 

Quality: Clean, well developed, mostly well, 


some fairly well formed and smooth 
to fairly smooth. Grade defects 
average 9%, mostly scars or mis- 
shapen. 


Condition: Approximately 5% turning and 
pink, 40% light red and red. From 
22 to 88% average 49% soft. De- 
cay ranges from 4 to 11%, aver- 
age 7% Soil Rot and Alternaria 
Rot, all stages. From 4 to 18%, av- 
erage 10% damaged by numerous 
slightly sunken, discolored areas, 
occurring principally over’ the 
shoulders. 


Grade: Meets quality requirements but 
fails to grade U.S. No. 1, only ac- 
count condition. 


Remarks: Inspection and certificate restricted 
to upper 5 layers of 5 stacks nearest 
rear door, and upper 4 layers of 3 
rows nearest side doorway. Mani- 
fest also shows load contains 84 
flats of Cherry Tomatoes, not cov- 
ered by this certificate, at appli- 
cant’s request. 


8. Respondent, immediately following completion of the above 
inspection, communicated with the broker and truck broker by 
telephone. The truck broker advised respondent, at this time, to 
unload the produce but not to pay the driver the freight charges. 
Respondent began unloading the truck but was stopped by the 
driver who proceeded to reload the truck and drive away with 
the produce on board. The produce was later sold by the truck- 
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ing company but none of the proceeds of sale were remitted to 
either complainant or respondent. 


9. No part of the purchase price of $4,503.50 for the truck- 
load of produce has been paid by respondent to complainant. 


10. The informal complaint was filed on June 11, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant seeks to recover the complete purchase price of 
the truckload of produce involved herein. Respondent contends 
that the tomatoes shipped by complainant were abnormally de- 
teriorated in violation of the warranty of suitable shipping con- 
dition; that it is not responsible for the conversion of the pro- 
duce by the trucking company; and that such loss should be 
borne by the complainant. 


Mr. Klein, president of respondent’s firm testified at the oral 
hearing that after arrival of the truck, he talked three times 
with the broker and truck broker, who shared the same office. 
After completion of the Federal inspection the broker and truck 
broker advised Mr. Klein to unload the truck and not pay the 
freight. Acting under the advice of the broker and truck broker, 
Mr. Klein informed the truck driver that due to the excessive 
temperature (as shown by the Federal inspection) and late ar- 
rival of the truck, freight would not be paid until after the pro- 
duce had been sold and claims resulting from improper transpor- 
tation settled. However, the truck driver insisted that freight 
must be paid prior to unloading of the truck. Following his third 
telephone conversation with the broker and truck broker, Mr. 
Klein testified that the following incident occurred: 


“I went over there and I started taking off his tomatoes, 
and the driver said, ‘Just a moment.’ He went to make a 
phone call and he came back, and I went up to call Mr. 
Barnes again, and when I came back down, the driver had 
loaded the lugs of the tomatoes on the truck and pulled out. 
That is the last I have seen of him.” 


It is evident from this incident that Mr. Klein not only had the 
intent to accept the produce on the truck but actually accepted 
such produce by unloading a portion of the tomatoes. Since re- 
spondent accepted the produce it became liable for the purchase 
price thereof less damages resulting from any breach. 
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Respondent contends that complainant breached the contract 
of sale by failing to place the tomatoes on board the truck in 
suitable shipping condition. Suitable shipping condition is de- 
fined in the regulations (7 CFR 46.43(j)) to mean that in rela- 
tion to direct shipments, “the commodity, at time of billing, is 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed 
between the parties.” 


In connection with its claim that the tomatoes were not in suit- 
able shipping condition, respondent contends that the contract 
called for tomatoes that were 85% U.S. No. 1 or better and that 
if the tomatoes had been of contract quality when loaded the 
deterioration on arrival would not have been as extensive. Com- 
plainant contends that no grade or percentage of grade was 
specified as a part of the contract between the parties. The 
broker’s memorandum of sale (which respondent states it never 
received) did not specify anything concerning U.S. grade, but it 
also failed to specify the f.o.b. terms of the sale. In regard to 
the question concerning the contract provisions Mr. Eugene A. 
Klein, president of respondent, testified as follows: 


Q. And this particular truckload of tomatoes, was bought 
by you on a condition grade, or no condition grade? 


A. We, out of that particular area, we don’t buy anything 
unless it grades 85 percent or better, and I am sure Bob 
Barnes is very aware of this, and he would never purchase 
anything that wasn’t graded 85 percent or better. 


CROSS EXAMINATION: 


Q. Now, you say you assumed everything you purchased 
out of Nogales was 85 U.S. No. 1 or better? 


A. I did not assume; that is the only thing we buy. 


Q. And you specify each time you give Barnes an order that 
he is to buy 85 percent or better? 


A. 85 or better, yes, sir. 


Mr. Barnes testified by deposition relative to this point as 
follows: 


Q. . . were these tomatoes ordered 85 percent or better? 
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A. Ordered 85 percent or better? 
Q. Yes? 


A. At that time we weren’t crossing anything but 85 or 
better. 


Q. Would you answer the question, please? 


A. I would say—they were, because at that time that is all we 
were crossing. 


Q. Do you know, sir, if the U.S.D.A. made an inspection 
at the shed of the truckload of tomatoes at the shipping 
point? That would be the shipping point here in Nogales 
where they were loaded? Do you know? 


A. All the tomatoes that came across out of Mexico have to 
be inspected by the Department of Agriculture and Customs. 


Q. That is at the Border, is it not? 


A. That is at the Border. It wasn’t reinspected at the ware- 
house prior to being loaded. 


Q. Are you familiar with what the inspection may have dis- 
closed at the Border when they came across? 


A. No, because I didn’t see it. 


At the hearing Mr. Ingram, sales manager for complainant testi- 
fied concerning this point as follows: 


Q. Is it your testimony that these tomatoes which were sold 
to Klein and Caplan were only sold as tomatoes? 


A. That is correct. 
Q. No grade at all? 
A. No, sir. 


Q. Is it your testimony, then, you just sold them tomatoes? 


A. My testimony is unless the buyer specifies he wants a 
grade reported to him, the reported grade, we do not report 
to him any grade whatsoever. However, let me say this in 
response to your question. Everything that crosses the U.S. 
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border from Mexico must be federally inspected, and at this 
time, had the grade of 80 percent U.S. No. 1. 


Q. After they are graded at the border, what happens to the 
tomatoes? Are they put into a warehouse? 


A. That is correct. 
Q. Any inspection made at the Warehouse? 
A. Never, No, sir. 


Q. Is an inspection made when the tomatoes are loaded for 
shipment? 


A. No, sir. Not a U.S. inspection. We have personnel inspect 
the tomatoes at the warehouse level. 


Q. Did you negotiate this contract with Mr. Barnes? 

A. Yes, sir. 

Q. Did Mr. Barnes specify any grade for these tomatoes? 
A. No, sir. 


It appears from the testimony given, that the broker was relying 
upon the minimum percentage of U.S. No. 1 grade which was 
allowed to cross the border into the U.S., rather than upon a 
specific contract term agreed to between the parties. Strictly 
speaking, assuming that Mr. Klein did specify to the broker 
that the tomatoes were to be 85% U.S. No. 1, the broker may 
have justifiably felt that he had performed his duty to respond- 
ent by arranging for the purchase of tomatoes that graded 
85% U.S. No. 1 at time of crossing, without specifically making 
provision in the contract that the tomatoes would be U.S. No. 1. 
In the light of all of the testimony we conclude that the contract 
did not specify any grade or percentage of U.S. grade for the 
tomatoes in question. 


As to respondent’s main contention that the warranty of suit- 
able shipping condition was breached by complainant, it is enough 
to point out that the bill of Jading for the produce in question 
instructed the trucker that the temperature was to be held at a 
low of 48° and a high of 50°; whereas the Federal inspection one 
hour and 45 minutes after arrival at destination showed a pulp 
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temperature for the tomatoes on board the truck of from 70° 
to 74°. Carrying temperature for vine ripe tomatoes is critical. 
The transportation services and conditions were clearly ab- 
normal and therefore the warranty of suitable shipping condi- 
tion is not applicable. 


Under the f.o.b. terms of sale the risk of delay or damage in 
transit was on the buyer, and continued on the buyer, in this case, 
because no timely rejection was made. However, respondent 
argues that under the f.o.b. terms of the contract it is liable, if 
at all, only for “risk of damage” in transit and that conversion 
of the produce is not “damage” to the produce. While we do not 
agree with this argument, the argument is in fact irrelevant 
since we have already found that the produce was converted after 
acceptance by respondent. Since respondent accepted the produce 
and has proven no breach of contract on the part of complainant 
it is liable to complainant for the total purchase price of the en- 
tire truckload of produce.' Respondent’s failure to pay to com- 
plainant the purchase price of the load of produce in question, 
or $4,503.50 is a violation of section 2 of the act for which re- 
paration will be awarded with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $4,503.50, with interest there- 
on at the rate of 8 percent per annum from February 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


1. Respondent at the hearing admitted its liability for the cucumbers which were shipped 
along with the tomatoes. 
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(No. 14,232) 


In re GEORGE CALVIN MARTIN, d/b/a G. C. MARTIN. PACA Docket 
No. 2-2253. Decided October 8, 1971. 


90-day suspension of license for failure to pay—Consent order 


Respondent’s failures to make payment for perishable agricultural commod- 
ities purchased and received in interstate commerce constitute violations 
of the act for which his license under the act is suspended for a period 
of 90 days. 

Daphne M. Anderson for complainant. 

Lieberman and Komiss, Houston, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on August 10, 1971, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act by failing to make full payment for perishable 
agricultural commodities received in interstate commerce. 


On October 7, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, waives the provisions 
of section 10 with respect to 10 days’ notice before an order may 
take effect, and consents to the issuance of an order, with findings 
of fact based upon the allegations of the complaint, suspending 
for 90 days the license issued to respondent pursuant to the act. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent, George Calvin Martin, is an individual doing 
business as G. C. Martin, who address is 724 International Boule- 
vard, Apartment 40, Houston, Texas 77024. 


2. Pursuant to the licensing provisions of the act, license No. 
179252 was issued to respondent on December 11, 1958, and has 
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been renewed annually thereafter. This license was suspended 
automatically by operation of 7 U.S.C. 499g(d) at the close of 
business on May 5, 1971, when respondent failed to satisfy 
reparation awards issued against him. 


3. During the period June 1970 through October 1970, respon- 
dent purchased, received in interstate commerce, and accepted 
without complaint, 31 lots of fruits and vegetables from ten sellers 
but failed to make full payment of the agreed purchase price 
totalling $41,729.17. The details of the 31 transactions are set out 
in the complaint, and by reference incorporated herein. 


4. In connection with some of these transactions, five reparation 
awards were issued by the Judicial Officer. Respondent satisfied 
these five awards subsequent to the filing of this complaint. 


5. By notice in writing dated May 13, 1971, respondent was 
given opportunity to demonstrate or achieve compliance with all 
lawful requirements of the act relating to the allegations of the 
complaint. Respondent has failed to do so. 


CONCLUSIONS 


By reason of the facts set forth herein, respondent has repeat- 
edly and flagrantly violated section 2 of the act (7 U.S.C. 499(b)). 
Respondent has filed his consent to the issuance of an order 
suspending his license for 90 days, and has requested that the 
suspension become effective as soon as possible. Complainant has 
recommended the issuance of such an order. Accordingly, pursu- 
ant to section 47.26(b) of the Rules of Practice (7 CFR 47.26(b) ), 
the order set forth below should be issued. 


ORDER 


Effective the 14th day of October, 1971, respondent’s license 
under the act is suspended for the period of 90 days. 


The facts and circumstances shall be published. Copies of this 
order shall be served upon the parties. 
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(No. 14,233) 


SOL SALINS, INC. v. ROBERT E. KELSOE COMPANY. PACA Docket 
No. 2-2097. Decided October 13, 1971. 


Proper or improper party—Failure to give notice of wrong 
billing—Acceptance 


Where respondent did not give notice to complainant that complainant was 
billing the incorrect party, respondent, having accepted the produce, is 
liable to complainant for the purchase price. 

Becker & Silberberg, Washington, D. C., for complainant. 

Malcolm H. Waldron, Jr., Philadelphia, Pa., for respondent. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $5,283.05 in 
connection with shipment of several truckloads of mixed fruits 
and vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 


swer thereto, denying liability to complainant. Complainant re- 
quested an oral hearing. 


An oral hearing was held at Winchester, Virginia, on July 27, 
1971. Complainant was represented by counsel at the hearing. 
One witness testified for complainant. Respondent neither ap- 


peared nor was represented by counsel at the hearing. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sol Salins, Inc., is a corporation whose address 
is 1325 Fifth Street N. E., Washington, D. C. 


2. Respondent, Robert E. Kelsoe Company, is a corporation 
whose address is P. O. Box 642, Winchester, Virginia. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 
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3. Between May 5 and September 1, 1970, in the course of inter- 
state commerce, complainant sold to respondent various quantities 
of mixed fruits and vegetables at an agreed price of $7,760.35, 
f.o.b. Washington, D. C., for shipment to respondent at Win- 
chester, Virginia. 


4. Between May 5 and September 1, 1970, the produce involved 
herein was loaded on trucks sent by respondent to complainant’s 
place of business in Washington, D. C. Respondent accepted the 
produce upon arrival at Winchester, Virginia. 


5. Respondent has paid $462.40 to complainant in connection 
with these transactions, and is entitled to credit of $2,014.90 for 
produce sold by respondent to complainant between May 5 and 
September 1, 1970. 


6. The informal complaint was filed on December 21, 1970, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleges that although it sold and shipped, and re- 
spondent purchased and accepted, the fruits and vegetables in- 
volved herein for a total price of $7,760.35 between May 5 and 
September 1, 1970, respondent has paid only $462.40 to complain- 
ant in connection with these transactions. Complainant further 
alleges that respondent is entitled to credits in the amount of 
$2,014.90 for produce sold by respondent to complainant during 
this period, leaving a balance due of $5,283.05. Respondent denies 
that it purchased the produce involved herein from complainant, 
that it accepted the produce upon arrival, or that it made any pay- 
ments to complainant on account of such produce. 


In support of complainant’s position that it sold the produce in 
question to respondent and that respondent accepted the produce, 
Ronald M. Salins, the president of complainant, testified that he 
sold the produce to respondent. He explained that respondent sent 
trucks to complainant’s place of business at Washington, D. C., 
with lists of produce that respondent wanted, and that complain- 
ant filled respondent’s orders by loading the produce on the trucks 
sent by respondent. Mr. Salins stated that he mailed statements 
to Robert E. Kelsoe each Sunday of the period in question which 
showed the purchases made by respondent from complainant for 
the preceding week, and that respondent never objected to these 
statements or informed complainant that the statements were 
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being sent to the wrong party prior to September 1, 1970. He 
further testified that on or about September 1, 1970, Robert E. 
Kelsoe, the president of respondent, called and advised him that 
complainant was billing him incorrectly, and that complainant 
should bill all future purchases made from complainant to Market 
Basket of Virginia, a corporation operating as a fresh produce 
market in Winchester, Virginia. Mr. Salins stated that it was his 
understanding from this discussion that respondent would con- 
tinue to purchase produce from complainant, and that respondent 
would then resell the produce to Market Basket of Virginia. Com- 
plainant also submitted in evidence its sales tickets which show 
the sale of the produce to “Kelsoe” between May 5 and July 29, 
1970, and to “Kelsoe Market” or “Kelsoe Market Basket” between 
August 26 and September 1, 1970. 


Since respondent did not appear at the hearing and no evidence 
was introduced at the hearing on its behalf, respondent’s evidence 
in this proceeding in support of its allegations is limited to that 
contained in the report of investigation. In two letters which are 
included in the report of investigation, respondent’s president, 
Robert E. Kelsoe, states that he met with Mr. Salins in May, 1969, 
and informed him that he was opening a produce market named 
Market Basket of Virginia which would be buying produce from 
complainant at various times; that Mr. Salins was aware that all 
the purchases made from complainant were for the benefit of 
Market Basket of Virginia; and that complainant billed Robert 
E. Kelsoe for the produce in question, and the Robert E. Kelsoe 
Company was never billed for any produce by complainant. 


It is noted that complainant mailed its statements covering the 
produce to Robert E. Kelsoe, P. O. Box 642, Winchester, Virginia, 
which is the address of respondent. We also note that respondent 
never objected to complainant’s statements sent to Robert E. 
Kelsoe or informed complainant that the produce was being billed 
to the wrong party until on or about September 1, 1970. We find 
that respondent did not make it clear to complainant during their 
discussion on or about September 1, 1970, that the produce sold 
by complainant in late August and September, 1970, was not 
being purchased by respondent, but by Market Basket of Virginia. 
In light of these facts, and upon review of the evidence, we find 
that complainant sold the produce involved herein to respondent 
between May 5 and September 1, 1970, and that respondent ac- 
cepted the produce. Accordingly, respondent is liable to complain- 
ant for the balance of the purchase price of the produce, or 
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$5,283.05. Respondent’s failure to pay to complainant this amount 
promptly is a violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,283.05, with interest thereon 
at the rate of 8 percent per annum from October 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,234) 


SALINAS LETTUCE FARMERS COOPERATIVE v. SALT CITY PRODUCE 
Co., INc. PACA Docket No. 2-1977. Decided October 19, 
1971. 


Petition for reconsideration—Dismissed 


As the order of August 19, 1971 (30 A.D. 1098) is supported by the evidence 
and by the law applicable thereto, complainant’s petition for reconsidera- 
tion is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On August 19, 1971, an order was issued dismissing the com- 
plaint, with a copy thereof being served upon complainant on 
August 23, 1971. On September 14, 1971, a stay order was issued, 
staying the order of August 19 until the issuance of a further 
order in the case, and giving complainant until September 27, 
1971, within which to file a petition for reconsideration of the 
order of August 19, 1971. 


Complainant filed its petition on September 27, 1971. In the 
petition complainant contends that our order of August 19, 1971, 
is in error in several respects, including our finding that the 
lettuce involved herein was handled under normal transportation 
service and conditions. Complainant states in its petition that 
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there was a two-day delay in transit in connection with this ship- 
ment, so that the good delivery standards for lettuce, upon which 
we relied in our order of August 18, are inapplicable. 


From our review of the record, it has not been established that 
this carload of lettuce was delayed in transit. While complainant 
in its petition cites us to the “official guide of the railroad dated 
April 1, 1971” as showing that this shipment did not adhere to 
the applicable schedules published therein, such citation is of little 
value since the “guide” was never offered in evidence. But even 
assuming that a two-day delay in transit had been established by 
complainant in connection with the movement of this load, we do 
not think that this would have been a material factor in the pro- 
gression of the reddish-brown discoloration found in the lettuce 
at destination. In fact, complainant’s own evidence, Exhibit No. 
6-A to the formal complaint (this being a summary of the results 
of certain research done by the Department in connection with 
the problem of brown stain in lettuce) supports our view, noting 
that “Brown stain [does] not increase significantly during hold- 
ing for 4 days at 50°F.” Since the time the Department allocated 
to this test was double that involved in the alleged delay in transit, 
and since the test lot of lettuce was held at a temperature more 
than 10°F. above any recorded in the load involved in this case, 
we conclude that the test findings are sufficient to be decisive of 
this issue raised in the petition. 


Upon reconsideration of the order of August 19, 1971, we find 
that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. In our opinion the order is supported by the evi- 
dence and by the law applicable thereto. Accordingly, complain- 
ant’s petition is dismissed without prior service upon respondent 
and the order of August 19, 1971, dismissing the complaint, is 
hereby reinstated. 


Copies of this order shall be served upon the parties. 
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(No. 14,235) 


HERMAN WALKER TOMATO Co. v. M. F. MERRITT TOMATO Co. 
PACA Docket No. 2-1883. Decided October 19, 1971. 


Contract established—Failure to establish breach 


Where respondent failed to establish express warranties as to grade or 
quality, or a breach of suitable shipping condition, and where the in- 
spections were made at too remote a time for the results to be probative 
of the condition of the two lots of tomatoes, respondent is liable to 
complainant for the full purchase price. 


Turner & Hudson, Homestead, Fla., for complainant. 
Edwards and Millsaps, Charlotte, N. C., for respondent. 
Lawrence B. Lee, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $9,691 
in connection with transactions in interstate commerce involving 
two trailerloads of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant and requesting on oral 
hearing. 


An oral hearing was held at Charlotte, North Carolina, on 
April 22, 1971. Each party was represented by counsel. The de- 
positions of four witnesses were received in evidence on com- 
plainant’s behalf. Respondent appeared and testified in his own 
behalf. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herman Leo 
Walker and George Donald Gann, doing business as Herman 
Walker Tomato Co., whose address is P. O. Box 787, Perrine, 
Florida. 
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2. Respondent is an individual, Manuel F. Merritt, doing busi- 
ness as M. F. Merritt Tomato Co., whose address is 3609 Avalon 
Avenue, Charlotte, North Carolina. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


3. On January 19, 1970, in the course of interstate commerce, 
complainant, acting through its representative, Robert Joyce, sold 
to respondent 881 40-pound cartons of Florida tomatoes, then 
contained in “piggyback” trailer No. FT 732468, at an agreed 
price of $6 per carton, or a total contract price of $5,286, f.o.b. 
loading point, Perrine, Florida. This trailerload of tomatoes had 
been certified, after a joint Federal-State inspection made at 
Perrine the previous day, January 18, 1970, as being U.S. Combi- 
nation grade, with no decay. 


4. On or about January 19, 1970, and pursuant to the con- 
tract set forth above, complainant billed trailer No. FT 732468 
out of Perrine, Florida, to respondent at Charlotte, North Caro- 
lina. The shipment arrived at Charlotte on Friday, January 23, 
where it was Federally inspected at 11:30 a.m. on January 27, 
1970. The results of that inspection, in relevant part, are as 
follows: 


“Kind: Mechanical Refrigeration. 


“Condition of equipment: Temperature controls in opera- 
tion. 


“Products inspected: TOMATOES .. . Applicant states 881 
cartons. 
ce * 


“Temperature of product: At rear of trailer, Bottom: 52°F., 
Top: 49°F. 
“Quality: Grade defects average 4% mostly growth cracks 
and scars. 


“Condition: Averages approximately 45% green and break- 
ers, 4% turning and pink, 10% light red and red. Damage 
by sunken discolored areas occurring over shoulders from 
10 to 24% averages 15%, including 9% serious damage 
and 1% very serious damage. Decay ranges 2 to 8%, aver- 
ages 4% Watery Rot Bacterial Soft Rot and Fusarium Rot 
in various stages. 


“Grade: U.S. Combination, with approximately 75% U.S. 
No. 1 quality. 
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“Remarks: Inspection and certificate restricted to product 
and lading in upper 4 layers in rear 12 stacks. Percentage 
of U.S. No. 1 quality reported at applicant’s request. 


5. Following his receipt of the inspection results set forth 
above, respondent telephoned Joyce and complained about the 
condition and/or quality of the fruit and requested an adjust- 
ment on the contract relative to this request. 


6. On February 16, 1970, 240 cartons of the tomatoes from 
this shipment were dumped by respondent, pursuant to a Fed- 
eral certificate which stated that this produce was “generally 
decayed and soft. Decay is mostly Alternaria and Bacterial Soft 
Rot, some Rhizopus Rot mostly in advanced stages.” 


7. On January 23, 1970, in the course of interstate commerce, 
complainant, acting again through its representative, Robert 
Joyce, sold to respondent 881 40-pound cartons of Florida to- 
matoes, then contained in “piggyback” trailer No. FT 521119, 
at an agreed price of $5 per carton, or a total contract price of 
$4,405, f.o.b. loading point, Perrine, Florida. This trailerload had 
been certified, after a joint Federal-State inspection made at 
Perrine on January 23, 1970, as being U.S. Combination grade, 
approximately 80% U.S. No. 1 quality. 


8. On or about January 23, 1970, and pursuant to the con- 
tract set forth above, complainant billed trailer No. FT 521119 
out of Perrine, Florida, to respondent at Charlotte, North 
Carolina. The shipment arrived at Charlotte on Wednes- 
day, January 28, where it was examined by respondent, who 
subsequently telephoned Joyce and complained about the condi- 
tion and/or quality of the goods. Joyce recommended that re- 
spondent obtain a Federal inspection of the tomatoes, as a pre- 
lude to further negotiations between the parties. 


9. A Federal inspection, for condition only, was made of the 
tomatoes from trailer No. FT 521119 at Charlotte on February 
5, 1970. The results of that inspection, in relevant part, are 
as follows: 


“Where inspected: Applicant’s cooler. 


“Products inspected: TOMATOES ... Applicant states 831 
cartons. 


“Temperature of product: Range 44°F. to 48°F. throughout. 
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“Condition: Averages approximately 15% green and break- 
ers, 45% turning and pink, 25% light red and red. Averages 
1% damage by badly discolored seed areas. Damage by 
sunken discolored areas occurring mostly over shoulders 
from 4 to 36%, averages 16%, including 6% serious damage 
and 2% very serious damage. Decay ranges 2 to 38%, 
averages 16% Alternaria Rot, Watery Rot, Bacterial Soft 
Rot, Fusarium Rot in various stages, mostly advanced.” 


A further Federal inspection of this lot of fruit, also for con- 
dition only, was made on February 9 in respondent’s ripening 
room. The results of that inspection, in relevant part, are as 
follows: 


“Products inspected ... : TOMATOES... Applicant states 
780 cartons. 


‘oe * 


“Temperature of product: Range 49°F. to 50°F. 


“Condition . . .: Damage by sunken discolored areas mostly 
occurring over shoulders from 22 to 60%, average 36%, 
including 14% serious damage and 7% very serious damage. 
Decay ranges 20 to 56% average 40% Alternaria Rot, 
Rhizopus Rot and Bacterial Soft Rot in various stages of 
development.” 


10. Attempts by respondent to negotiate an adjustment on 
the purchase price of these tomatoes with complainant were fruit- 
less, and on February 16, 1970, the 881 cartons of tomatoes from 
trailer No. FT 521119 were dumped pursuant to a dump certifi- 
cate issued by the Department on that date. 


11. Respondent tendered a check for $3,350.15 to complainant 
as full payment for these two loads of tomatoes, but the tender 
was refused. 


12. The formal complaint was filed on September 2, 1970, 
which was within 9 months after the causes of action herein ac- 
crued. 


CONCLUSIONS 


Respondent in his answer denies the allegation in the formal 
complaint that he (respondent) purchased the two loads of to- 
matoes involved herein. However, all the record evidence, in- 
cluding the testimony of respondent at the oral hearing, sup- 








| 
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ports the allegation of the formal complaint in this respect. Ac- 
cordingly, we conclude that the subject tomatoes were sold to 
respondent by complainant, as alleged in the formal complaint 
and as set forth in Findings of Fact Nos. 3 and 7. 


Respondent next denies liability to complainant on the ground, 
in substance, that he, as the individual named party—respondent 
in this case, did not make the purchases which are the basis of 
this action. Instead, according to respondent, the purchases were 
made by him for Merritt Tomato Co., Inc., a corporation. 


The records of the Department, of which we take official notice, 
show that Merritt Tomato Co., Inc., was incorporated on January 
1, 1970, with Manuel F. Merritt as president and sole stockholder. 
While not licensed under the act at the time of the transactions 
involved herein, Merritt Tomato Co., Inc., was subject to license, 
which license was subsequently issued on February 10, 1970. 
Meanwhile, the license of respondent Manuel F. Merritt, doing 
business as M. F. Merritt Tomato Co., continued in effect until 
June 18, 1970. Merritt admittedly negotiated with complainant’s 
representative, Joyce, in making the purchases of January 19 and 
23, 1970. There is nothing to show that during these times com- 
plainant knew, or that Merritt informed complainant, through 
Joyce or otherwise, that he (Merritt) was representing anyone 
other than himself. There is likewise no evidence showing that 
complainant knew, or was ever informed, either by respondent 
or any other source, of the existance of the corporation, Merritt 
Tomato Co., Inc. Since respondent was invoiced for both loads 
under the name in which he engaged in business as an individual, 
this indicates to us that complainant, either through Joyce’s con- 
versation with M. F. Merritt or from some other source, believed 
that it was doing business with respondent and not with the cor- 
porate entity, Merritt Tomato Co., Inc. In the last analysis, how- 
ever, we find it unnecessary to decide the question, for if M. F. 
Merritt was acting in his individual capacity in negotiating these 
purchases with Joyce, then he clearly is a proper party to this ac- 
tion. The same is true if he was acting in these negotiations as 
the agent of an undisclosed principal, Merritt Tomato Co., Inc. 
We conclude, therefore, that respondent’s claim—that he is not 
a proper party—respondent in this proceeding—is without merit. 


Respondent accepted the two vanloads of tomatoes and therefore 
owes complainant the total of the agreed contract prices for the 
fruit, less provable damages resulting from any breach of war- 
rantly by complainant. The burden of proving, by a preponder- 
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ance of the evidence, the warranty, the breach, and the damages 
flowing from such breach, rests upon respondent. Moritz v. Tan- 
nous, 21 A.D. 158. 


In his answer respondent alleges that the fruit, at the times 
of sale was expressly represented (apparently by Joyce) to be 
“in good condition.” At the oral hearing respondent testified 
that Joyce expressly represented the tomatoes as being 85% U.S. 
No. 1 grade. Joyce, in his deposition, testified only that the 
tomatoes were “in good condition” at the time they were shipped 
to respondent and that they conformed “to contract requirements.” 
Joyce in his deposition, however, did not testify as to what these 
“contract requirements” were. 


The two shipments of tomatoes involved herein were officially 
certified, on January 18 and 23, 1970, respectively, as being U.S. 
Combination grade at shipping point, with the latter shipment 
also being certified as approximately 80% U.S. No. 1 quality. As 
set forth in the United States Standards for Fresh Tomatoes, 7 
CFR 51.1856, the U.S. Combination grade consists of a combina- 
tion of U.S. No. 1 and U.S. No. 2 tomatoes, with at least 60%, 
by count, of the tomatoes in any such lot meeting the requirements 
for U.S. No. 1 grade. 


It is clear from the inspection of January 23 that the tomatoes 
shipped on that date by complainant were not 85% U.S. No. 1 
grade. As to the tomatoes shipped on January 19, the percentage 
of U.S. quality is not shown on the inspection made of that load 
on the preceding day, but the standards for this grade, as we 
have already noted, did not require that it contain more than 
60% U.S. No. 1 grade tomatoes. Since it appears that the inspec- 
tion on these two loads had been completed when Joyce negotiated 
the respective contracts with Merritt, and since it appears to be a 
reasonable inference that Joyce, as complainant’s salesman, would 
be acquainted with the results of these inspections and would know 
what he was selling, we find it difficult to believe that Joyce would 
have represented the tomatoes as being of a better grade and 
quality than was established by the official inspection. On the 


record before us, therefore, we conclude that respondent has 


failed to sustain his burden of proving that an express warranty 
of grade or quality was made by complainant in connection with 
these sales. 


While respondent has failed to establish that any express war- 
ranties are involved herein, it appears that he may be alleging 
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that complainant breached the warranty of suitable shipping con- 
dition implied in this f.o.b. sale. This warranty, as set forth in 
the Department’s regulations, provides that in an f.o.b. shipment 
the produce shall be loaded aboard the transportation vehicle in 
“suitable shipping condition.” “Suitable shipping condition” is 
defined as meaning that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties. (7 CFR 46.43(i) and (j)). Since we have 
determined that the tomatoes involved herein were sold on an 
f.o.b. basis, and since it appears that the transportation service 
and conditions under which these two shipments were handled 
were normal, we conclude that the warranty is applicable herein. 


As to the possible breach by complainant, respondent claims 
that the tomatoes were subjected to rainfall and chilling while 
still in the field and prior to harvest, and that these circumstances 
contributed to the conditions noted at destination and recorded 
in the Federal inspections. As proof of the rainfall and chilly 
weather prevailing in the growing area during the period of 
January 1970, respondent introduced in evidence climatological 
data compiled by the U.S. Department of Commerce for this 
period showing, among other things, the temperature ranges and 
the daily rainfall recorded by weather stations located at various 
points in the State of Florida. These data showed that at Perrine 
rainfall on the dates and in the quantities set forth below was 
recorded : 


Date No. Inches 
Jan. 4 ae” 

a 7 26" 

| oe .03” 

an 1.04” 

7 ae 38” 

7 129 52” 


No rainfall was recorded at Perrine on the other days in January 
1970. Daily temperatures, as recorded by the Homestead Station 


(which includes Perrine) for the month of January 1970, are 
shown as follows: 


Date Maximum Minimum 
1 84°F. 53°F. 
2 80°F. 56°F. 
3 85°F. 56°F. 
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Maximum Minimum 
64°F, 50°F, 
75°F. 51°F, 
78°F. 65°F. 
65°F. 43°F. 
55°F. 34°F. 
51°F. 35°F. 
53°F. 33°F. 
68°F. 36°F. 
76°F, 45°F. 
70°F. 51°F. 
76°F. 52°F. 
78°F. 62°F. 
78°F. 58°F. 
81°F. 55°F. 
79°F. 57°F, 
79°F. 55°F. 
74°F. 49°F. 
67°F. 48°F. 
68°F. A4T°F. 
76°F. 44°F. 
72°F. 52°F. 
75°F. 48°F. 
80°F. 52°F. 
80°F. 53°F. 
79°F. 64°F. 
80°F. 63°F. 
84°F. 60°F. 
73°F. 48°F. 


As proof of the damages caused by the alleged exposure of these 
two lots of tomatoes to the cold and the wet, respondent points to 
the results of the inspections of January 27, February 5, and 
February 9, 1970, and to the dump certificates issued on 
February 16, 1970. 


As a rebuttal to respondent’s evidence, complainant partner 
Herman L. Walker stated in his deposition that no rainfall had 
fallen on the fields which produced these tomatoes during the two 
weeks preceding the harvest. As to the alleged injury from chill- 
ing, it appears to be complainant’s position that the product 
temperatures (ranging from 44°F. to 52°F.) recorded at destina- 
tion would indicate that such injury, if any, was more likely sus- 
tained in transit and at destination after the tomatoes had been 
picked and shipped. In connection with the temperatures men- 
tioned above, complainant cites us to the leaflet, “Shipping 
Temperatures for Tomatoes” published by the Department in 
1956, which recommends a temperature range of 55°F. to 65°F. 
for shipping tomatoes. 
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In considering first the question of possible damage due to 
rainfall, certainly the data in the climtaological report is relevant 
and probative as to the general rainfall that fell in the area. 
However, it is common knowledge that rain may be falling in 
one place, while a short distance away there will be little or 
none at all. With this consideration in mind, and bearing also in 
mind that complainant partner Herman Walker stated that he 
was in Perrine during the relevant days prior to harvest and that 
there was no rain on his fields, we think such testimony overcomes 
that evidence submitted by respondent from the climatological 
report. 


As to the claim by respondent that these tomatoes were chilled 
in the field, we note from the climatological report submitted by 
respondent that the temperatures in the month of January were 
fluctuating each day, reaching the 70’s and 80’s as a maximum 
on most days. It thus appears that even on those four days when 
the minimum temperatures were in the 30’s (January 8, 9, 10, 
and 11), there is no showing that the temperatures remained at 
a level low enough and long enough to chill the fruit. And as to 
respondent’s contention that the results of the official inspections 
established his claim of abnormal deterioration at destination, we 
do not agree. The inspections were made at too remote a point in 
time for the results to be probative of the condition of the two 
lots of tomatoes on the dates of arrival. Respondent, as we have 
noted earlier, has the burden of proving a breach of warranty 
by complainant. In our opinion he has failed to sustain that bur- 
den, and it is so concluded. 


Respondent next contends that this action before the Secretary 
may not be taken by complainant, since there is no writing to 
evidence the contract and complainant is therefore barred by the 
Statute of Frauds. Respondent’s position is not well taken, in our 
opinion, since both Florida and North Carolina (where the parties 
involved herein were located) have adopted the Uniform Com- 
mercial Code and §2-201(3) (b) of that Code takes this case out 
of the statute. 


Since respondent has failed to prove any breach of contract by 
complainant, it is concluded that respondent owes complainant 
the total of the contract prices for the two lots of tomatoes in- 
volved herein, or $9,691. Respondent’s failure to pay this sum to 
complainant is a breach of contract, in violation of section 2 of 
the act, for which reparation in the amount of $9,691 should be 
awarded to complainant against respondent, with interest. 
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ORDER 


Withing 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,691, with interest thereon 
at the rate of 8 percent per annum from March 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,236) 


B. & K. PRODUCE Co., INC. v. LA. STRAWBERRY & VEGETABLE DIs- 
TRIBUTING Co., INC. PACA Docket No. 2-2084. Decided 
October 19, 1971. 


Counterclaim denied where check “in full settlement” was accepted 
by depositing “under protest” 


Where respondent accepted by depositing “under protest” complainant’s 
check marked “in full settlement” containing an explanation of a de- 
duction taken by complainant in a prior transaction, respondent cannot 
claim that amount as a deduction from an amount owed to complainant 
in a later transaction. 

Complainant pro se. 


James W. Johnson, McAllen, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,280 in connec- 
tion with two carloads of onions sold by complainant to respond- 
ent. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer and counterclaim, denying liability to complainant and 
requesting that its deduction of $1,280 from the purchase price 
of the onions be allowed since complainant owed respondent that 
amount on a prior transaction between the parties. Complainant 
filed a reply to the counterclaim, denying liability to respondent. 
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Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500 the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant of such procedure, 
the parties were given the opportunity to submit additional evi- 
dence in support of their respective positions by means of verified 
statements. No such evidence was submitted. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, B. & K. Produce Co., Inc., is a corporation 
whose address is P. O. Box 153, Mercedes, Texas. At the time of 
the transactions involved herein, complainant was licensed under 
the act. 


2. Respondent, La. Strawberry & Vegetable Distributing Co., 
Inc., is a corporation whose address is P. O. Box 1286, McAllen, 
Texas. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On April 15, 1970, in contemplation of shipment in interstate 
commerce, complainant sold to respondent one carload of onions, 
consisting of 800 50-pound sacks of jumbo yellow grano-granex 
onions, at an agreed price of $3.35 per sack, or a total purchase 
price of $2,680, f.0.b Mercedes, Texas, for shipment to respondent 
at St. Louis, Missouri. 


4. On April 15, 1970, the onions involved in this transaction 
were officially inspected and graded U.S. No. 1 at Mercedes, 
Texas. The onions were shipped from Mercedes, Texas, on the 
same date in car ART 37028. Respondent accepted the onions 
upon arrival. 


5. On April 18, 1970, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent one carload of 
onions, consisting of 582 50-pound sacks of pre-pak yellow grano- 
granex onions, at an agreed price of $3.65 per sack, and 218 50- 
pound sacks of jumbo yellow grano-granex onions, at an agreed 
price of $3.35 per sack, or a total purchase price of $2,854.60, 
f.o.b. Mercedes, Texas, for shipment to respondent at St. Louis, 
Missouri. 


6. On April 18, 1970, the onions involved in this transaction 
were officially inspected and graded U.S. No. 1 at Mercedes, 
Texas. The onions were shipped from Mercedes, Texas, on the 
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same date in car ART 28297. Respondent accepted the onions 
upon arrival. 


7. Respondent has paid $4,254.60 to complainant in connec- 
tion with these transactions, leaving a balance due of $1,280. 


8. The formal complaint was filed in December 28, 1970, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the two carloads of onions involved herein, respondent 
has paid to complainant only $4,254.60 in connection with these 
transactions, leaving a balance due of $1,280. Respondent ad- 
mits liability to complainant for the full purchase price of the 
onions, but alleges in its counterclaim that complainant owes re- 
spondent $1,280 from a prior transaction between the parties in 
which respondent sold to complainant 400 cartons of bell peppers 
in November, 1969. 


The parties are in disagreement concerning the amount due 
respondent from complainant on the bell pepper transaction. 
Complainant alleges that respondent authorized its deduction of 
$1,280 from the invoice price when respondent granted its pro- 
tection on the bell peppers after complainant had advised respond- 
ent that the bell peppers were in poor condition on arrival. Com- 
plainant further alleges that it tendered, and respondent accepted, 
its check covering the bell peppers as payment in full settlement 
of this transaction on January 27, 1970. Respondent contends that 
it never authorized complainant to take any deduction from its 
invoice price, and that complainant did not furnish respondent 
with any information to justify such a deduction. 


The evidence shows that on January 27, 1970, complainant 
tendered a check to respondent covering the bell pepper transac- 
tion in question. The check contained the printed notation “By 
the endorsement of this voucher check the payee acknowledges 
payment in full settlement as stated in the attachment.” Attached 
to complainant’s check was an explanation of the $1,280 deduction 
taken by complainant. On or about April 17, 1970, respondent 
typed “Deposited under protest” on the back of the check and 
cashed it. 


Upon review of the evidence, we agree with complainant’s con- 
tention that an accord and satisfaction resulted when respondent 
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accepted and cashed complainant’s check covering the bell pepper 
transaction. Where there is a bona fide dispute between the buyer 
and the seller as to the amount due for produce sold, and the 
buyer tenders the seller a check for less than the contract price 
marked with words clearly indicating that the check is tendered 
in full settlement, the acceptance of such check constitutes an ac- 
cord and satisfaction. Johnson & Allen v. Fernandez Brothers 
Produce, 27 A.D. 1127. Respondent’s endorsement “Deposited 
under protest” on complainant’s check does not change the legal 
result of acceptance of the check. Accordingly, respondent is 
liable for the balance of the purchase price of the onions, or 
$1,280. Respondent’s failure to pay complainant this amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,280, with interest thereon 
at the rate of 8 percent per annum from May 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,237) 


MorRRIS SALES & EXPORT Co. v. DEL VALLE TROPICAL PRODUCE 
Corp. PACA Docket No. 2-1758. Decided October 27, 1971. 


Dismissal of petition for reconsideration 


As the order of September 17, 1971 (30 A.D. 1367) is supported by the 
evidence and by the law applicable thereto, respondent’s petition for 
reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on September 17, 1971, awarding reparation 
to complainant against respondent. A copy of this order was 
served upon respondent on September 18, 1971. Respondent, on 
September 30, 1971, filed a petition for reconsideration of the 
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order of September 17, 1971. Thereafter, on October 4, 1971, an 
order was issued, staying the order of September 17, 1971, pend- 
ing the issuance of a further order in this case. 


Respondent in its petition takes exception to our order of Sep- 
tember 17, 1971, on several grounds. We have reconsidered our 
order of September 17 in the light of these exceptions, and find 
that all these matters were before us and were considered at the 
time we issued our order. In our opinion, the order of September 
17, 1971, is supported by the evidence and by the law applicable 
thereto. Accordingly, respondent’s petition is dismissed without 
prior service upon complainant. 


The order of September 17, 1971, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 14,238) 


LEEF-BRANDT PRODUCE, INC. v. BENJAMIN SACKS Co., INC. PACA 
Docket No. 2-2109. Decided October 27, 1971. 


Dismissal—Delivery of excess quantity not established 


Where complainant failed to establish that it delivered excess produce to 
respondent, the complaint is dismissed. 


Slavin & Hersch, New York, N. Y., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $81.25 as the delivered purchase price of 25 50-pound 
bags of Virginia potatoes allegedly sold to and accepted by re- 
spondent in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 
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the respondent. Respondent filed an answer thereto, denying 
liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the oppor- 
tunity to submit additional evidence in support of their respec- 
tive positions by means of verified statements. No such evidence 
was submitted. 


FINDINGS OF FACT 


1. Complainant, Leef-Brandt Produce, Inc., is a curporation 
whose address is 158 New York City Terminal Market, Bronx, 
New York. 


2. Respondent, Benjamin Sacks Co., Inc., is a corporation 
whose address is Route 17, Exit 100, Liberty, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 30, 1970, in the course of interstate com- 
merce, complainant sold and delivered to respondent a quantity 
of 50-pound bags of Virginia potatoes at an agreed price of $3.25 
per bag. Complainant invoiced respondent for 75 bags. 


4. On or about July 17, 1970, respondent remitted to complain- 
ant $162.50 for 50 50-pound bags of Virginia potatoes, at $3.25 
per bag, which remittance was accepted by complainant. 


5. The formal complaint was filed on January 13, 1971, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The dispute between the parties herein involves whether re- 
spondent received and accepted 50 or 75 50-pound bags of Vir- 
ginia potatoes. Complainant alleges that 75 bags were delivered 
while respondent answers that it received only 50. The burden 
of proof rests upon complainant to establish by a preponderance 
of the evidence the allegations of its complaint. 


Complainant submitted a signed receipt for 75 bags. It claims 
the signature on the receipt is that of respondent’s agent. Re- 
spondent denies liability and specifically denies that the signature 
is that of its agent. Respondent also submitted an affidavit of its 
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agent in which he denies that the signature on the receipt is his 
or that he received more than 50 bags. 


On the basis of the evidence before us, we conclude that com- 
plainant has failed to sustain its burden of proving that it de- 
livered 75 bags of potatoes to respondent. It follows that the 
complaint filed herein should be dismissed. 

ORDER 

The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,239) 


THE GARIN COMPANY v. E. C. MITCHELL. PACA Docket No. 
2-1974. Decided October 29, 1971. 


Dismissal—Breach of contract as to brand—Rejection with cause 


Where complainant failed to ship melons conforming to contract specifica- 
tions as to brand, respondent’s rejection was not without reasonable 
cause and the complaint is dismissed. 


John R. Catlin, Western Growers Asso., Los Angeles, Gal., for complainant. 
Respondent pro se. 
David J. Spader, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent, in the amount of $4,051.28, in 
connection with a transaction involving a carload of cantaloupes 
shipped in interstate commerce. 


Copies of the Department’s investigation report were served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying 
liability to complainant. Respondent requested an oral hearing 
which was held at Wilkes-Barre, Pennsylvania, on May 20, 1971. 
Only respondent appeared at the hearing. Two witnesses testified 
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on his behalf. At complainant’s request a deposition was received 
in evidence. Briefs were filed by both sides. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
address is P. O. Drawer 1731, Salinas, California. 


2. Respondent, Frederic E. Mitchell, is an individual doing 
business as E. C. Mitchell, whose address is 68-72 South Penn- 
sylvania Avenue, Wilkes-Barre, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about July 3, 1970, in the course of interstate com- 
merce, complainant orally contracted to sell to respondent one 
carload of Garin-tee brand, U. S. No. 1, cantaloupes consisting 
of 50 crates of “Jumbo 45’s” at $7.50 per crate, and the balance 
“Jumbo 36’s” at $8.00 per crate, f.o.b. shipping point, Bakersfield, 
California, plus top-ice and Ryan Recorder, for shipment to re- 
spondent at Wilkes-Barre, Pennsylvania. The contract further 
provided that if the market prices prevailing Monday, July 16, 
1970, were lower than the agreed prices, such agreed prices would 
be reduced accordingly. The contract between the parties also 
called for the cantaloupes to be shipped in a mechanical refrige- 
rated car at an optimum temperature of 36 degrees. 


4. The contract, was negotiated by a broker, J. E. Mac Nulty, 
Inc., Menands, New York. The broker issued a memorandum of 
sale, copies of which were sent to the parties. 


5. Complainant began to load and precool car SFRP 2255 at 
9:30 a.m. July 3, 1970. Loading was completed, and the car 
delivered to the railroad at 6:00 p.m. July 4, 1970. Complainant 
loaded 533 crates of the 36 size, labeled Garin-tee brand and 75 
crates of the 45 size, labeled O’Gee brand. Complainant invoiced 
respondent on July 7, 1970, at $7.50 per crate for a total of 
$4,560.00, plus $115.00 for ice and precooling, and $17.50 for the 
recording thermometer. 


6. The car was delayed 10 hours 15 minutes on July 6-7, 1970, 
at Belen, New Mexico, and 31 hours 45 minutes on July 8-10, 
1970, in Kansas City, due to malfunctions in the cooling unit 
which necessitated repairs. From the time the recording thermo- 
meter was placed in the car which was sometime prior to 6:00 
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p.m., July 4, 1970, until the repairs were made in Kansas City, 
the temperature in the car ranged from approximately 48°F. to 
67°F. Thereafter, the temperature was held at around 40°F. 
until arrival at Wilkes-Barre on July 15, 1970. 


7. Upon the application of respondent, Federal inspection was 
made of the cantaloupes at 7:30 a.m. July 16, 1970. The certificate 
reads, in relevant part, as follows: 


“Condition of equipment: Mechanical refrigeration unit 
running. 


“Products inspected: Cantaloupes in crates branded ‘“O’Gee 
or “Garin-tee Cantaloupes, the Garin Company, Salinas, 
California” and stamped to denote size (36 and 45 noted). 


Applicant states 533 crates Garin-tee brand; 75 crates O’Gee 
brand. 


“Condition of load: Through crosswise load, 4 rows, 4 layers. 
Load shifted away from endwall 6 inches in A end of car. 


“Condition of pack: Each lot: Tight. 
“Temperature of product: Doorway, top 38°F, bottom 38°F. 
“Size: Fairly uniform. 


“Quality: Mature; clean; generally well netted and well 
formed; mostly full, some half slip, and of good internal 
quality. Grade defects average 7%, scars, misshapen and 
poorly netted. 


“Condition: Generally ripe and firm; ground color yellow. 
Garin-tee brand: Damaged by bruising from 3 to 5 melons in 
most crates, many none, average 7%. Decay from 1 to 11 
melons per crate, average 12%. O’Gee brand: Average 3% 
damaged by bruising. Decay from 2 to 3 melons per crate, 
average 5%. Each lot: Decay is Cladosporium Rot in ad- 
vanced stages generally affecting stem scars. Bruising scat- 
tered throughout pack and load. 


“Grade: Meets quality requirements, but fails to grade U.S. 
No. 1 account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper layer of load. 
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8. The load was also inspected at 8:00 a.m., on July 16, 1970, 
by the Railroad Perishable Inspection Agency, which report in- 
dicates in pertinent part: 


“Cantaloupes: Garin-tee brand, 36 size, O’Gee brand, 45 size. 
Tight packs, good quality, well netted, ground color yellow. 


Garin-tee brand, melons are generally ripe and firm, 2% soft, 
to 31%, average 13% Cladosporium decay, average 5% decay 
in O’Gee brand. 


15 crates required recoopering attention, all of which were 
made good, contents intact and undamaged.” 


9. On July 16, 1970, respondent advised the broker by telephone 
of the inspection and stated he was rejecting the melons because 
of the defective refrigeration and the inclusion of the O’Gee brand. 
The broker relayed this information to complainant. On the same 
day respondent wired complainant: 


“As told Mac Nulty also Barnes U.S.D.A. we are not respon- 
sible this car. Delay in transit is not involved when you load 
defective car as Ryan tapes shows. Also bought carload 
Garin Brand. You put in approx. 75-100 O’Gee brand. This 
car could have never delivered anywhere as unfit to load. 
Very sorry. Your trouble but your responsibility. Will 
forward Ryan tape, U.S.D.A. Inspection RPIA. Cannot be 
sold our market this condition.” 


10. After respondent’s rejection of the cantaloupes, complain- 
ant had them resold and it realized a net amount of $641.22. 


11. The formal complaint was filed November 9, 1970, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
July 4, 1970, it sold to respondent a carload of cantaloupes on an 
f.o.b. basis; that it shipped to respondent a load of melons of the 
kind, quality and size specified; that respondent rejected the load 
without reasonable cause in violation of section 2 of the act; and 
that complainant resold the melons and realized net proceeds of 
$641.22. Complainant claims damages of $4,051.28, the difference 
between the contract price and the net proceeds. 
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Respondent alleged in his answer that the contract specified 
Garin-tee brand because he understood from the broker that this 
brand was not highly colored as was complainant’s other brand 
O’Gee. Respondent further alleged that he was justified in re- 
jecting the carload of melons shipped for two reasons, (1) com- 
plainant breached the contract by including 75 crates of O’Gee 
brand and (2) complainant shipped the melons in a car which it 
knew or should have known had a defective refrigeration unit and, 
as a result, the car was delayed in transit for repairs and the 
melons were in poor condition on arrival. 


The evidence establishes that the contract involved herein was 
negotiated by Mac Nulty over the long distance telephone between 
respondent and James Donovon, complainant’s Southern District 
sales manager. Mac Nulty testified that, after discussing with 
Donovon the brands used by complainant, he told respondent com- 
plainant had two brands, Garin-tee being its top fruit, good or 
regular color and hard, and O’Gee being No. 1 fruit but green, 
hard and the type primarily sold to chain stores, not wholesalers. 
Mac Nulty further testified that respondent said he wanted the 
top quality Garin-tee brand and not the green O’Gee brand, and 
that he told Donovon respondent wanted only the Garin-tee brand. 


James Donovon testified by deposition that complainant uses 
the Garin-tee brand for packing higher colored melons and the 
O’Gee brand for greener fruit but both are the same quality. He 
further testified that the contract with respondent specified only 
Garin-tee brand. He also testified that the 75 crates of O’Gee 
brand melons were loaded in the car due to an honest mistake on 
the part of the loaders and that he did not know of this mistake 
until so informed by respondent after arrival of the car at Wilkes- 
Barre. 


Respondent testified that during the negotiations he misunder- 
stood the broker to say the O’Gee brand was used for highly 
colored melons which he did not want. However, he testified that 
the Garin-tee brand as described by Mac Nulty was the kind of 
melons he wanted and this is what he ordered. He also testified 
that either green or highly colored melons have relatively little 
value in the market. 


Although there may have been some misunderstanding on re- 
spondent’s part as to the color of melons packed by complainant 
under the O’Gee brand, it is clear that the contract specifically 
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called for Garin-tee brand and no O’Gee brand, and that the load 
shipped by complainant contained 533 crates of Garin-tee brand 
and 75 crates of O’Gee brand.! 


It is concluded that the shipment by complainant of a load of 
melons containing 75 crates of O’Gee brand failed to conform to 
the contract and, therefore, respondent’s rejection was not with- 
out reasonable cause. In view of this conclusion it is unnecessary 
to consider respondent’s other defense concerning improper re- 
frigeration. The complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the pariies. 


(No. 14,240) 


REGAN DISTRIBUTORS INC. v. C. COMELLA, INC. PACA Docket No. 
2-2132. Decided October 29, 1971. 


Rejection—Damages 


Where complainant established a sale to respondent and respondent’s rejec- 
tion—which was made before receipt of the produce—was without 
reasonable cause, respondent is liable to complainant for the amount 
claimed. 


John R. Catlin, Western Growers Asso., Los Angeles, Cal., for complainant. 
Respondent pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,499 in connec- 
tion with a shipment of carrots in interstate commerce. 


1. The Federal inspection certificate states that according to the applicant (respondent) 
the car contained 75 crates of O’Gee brand. Respondent’s telegram to complainant of July 
16, 1970, states the car contained approximately 75 to 100 crates of O’Gee brand. Complainant 
offered no evidence as to the number of O’Gee brand crates shipped. It has been found that 
the load contained 75 crates of O’Gee brand as respondent testified. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such 
evidence was submitted. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Regan Distributors, Inc., is a corporation 
whose address is 746 South Central Avenue, Room 241, Los 
Angeles, California. 


2. Respondent, C. Comella, Inc., is a corporation whose 
address is 29-31 Northern Ohio Food Terminal, Cleveland, 
Ohio. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On October 15, 1970, in the course of interstate commerce, 
complainant sold to respondent one carload of carrots, con- 
sisting of 1,175 cartons of Bunny brand carrots at an agreed 
price of $2.75 per carton, and 150 50-pound sacks of Jumbo 
carrots at an agreed price of $1.25 per sack, plus $150 for top 
ice, or a total price of $3,568.75, f.o.b. Los Angeles, California, 
for shipment to respondent at Cleveland, Ohio. 


4. On October 15, 1970, complainant shipped the carrots in- 
volved herein to respondent from Los Angeles, California, in 
car PFE 302016. 


5. On October 16, 1970, respondent sent a telegram to com- 
plainant which stated that complainant should pass up loading 
the carrots on that date since respondent was having trouble 
with a prior shipment of carrots that respondent had purchased 
from complainant. 


6. On October 19, 1970, complainant sent a telegram to respond- 
ent which stated, in substance, that the carrots had been shipped 
on October 15, 1970, per respondent’s instructions; that the car- 
load of carrots was rolling to respondent; and that complainant 
would try and sell the car again. 
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7. On or about October 20, 1970, respondent advised com- 
plainant by telephone that it was in no position to handle or take 
the carload of carrots. During the same conversation, complain- 
ant informed respondent that the car would be diverted and 
sold for the account of whom it may concern, and that respond- 
ent would be held liable for any losses. 


8. Car PFE 302016 was diverted by complainant to Boston, 
Massachusetts, where the car arrived on October 26, 1970. The 
carrots were sold at Boston, Massachusetts, between October 26 
and November 9, 1970, for net proceeds of $1,641.63. 


9. Respondent has not paid to complainant any part of the 
purchase price in connection with this transaction. 


10. The formal complaint was filed on April 1, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it sold and shipped the car- 
load of carrots involved herein to respondent on October 15, 
1970, respondent rejected the shipment without reasonable 
cause. Respondent admits that it had a telephone conversation 
with complainant about the carrot market in general on October 
15, 1970, but denies that it ever ordered the carload of carrots 
from complainant. 


In support of its position that it sold these carrots to respond- 
ent, complainant has submitted in evidence a copy of a telegram 
sent by respondent to complainant on October 16, 1970. Such 
telegram reads as follows: 


“PASS UP LOADING CARROTS TODAY AS AM HAV- 
ING PLENTY TROUBLE WITH CARRIAGE LOADED 
IN BAGS DO TO TORN AND BROKEN BAGS WILL 
CONTACT YOU IN DAY OR TWO” 


We believe that such telegram is inconsistent with respondent’s 
position that it never ordered the carload of carrots from com- 
plainant and clearly establishes the existence of a contract be- 
tween the parties for the sale of the carrots. On or about October 
20, 1970, respondent advised complainant by telephone that it 
was in no position to handle or take the carload of carrots. On 
the basis of respondent’s telegram of October 16, 1970, and 
the telephone conversation between the parties on or about 
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October 20, 1970, we find that respondent rejected the shipment 
without reasonable cause. 


Section 2-703 of the Uniform Commercial Code provides that 
where the purchaser has wrongfully rejected the goods, the seller 
can resell the goods and recover damages. Section 2-706 of the 
Uniform Commercial Code provides that where the resale is 
made in good faith and in a commercially reasonable manner the 
seller may recover the difference between the resale price and 
the contract price. Following respondent’s rejection of the ship- 
ment, complainant diverted the car to Boston, Massachusetts, 
where it arrived on October 26, 1970. The carrots were sold at 
Boston, Massachusetts, between October 26 and November 9, 
1970, for net proceeds of $1,641.63. We find that such resale was 
made in good faith and in a commercially reasonable manner. 
Accordingly, respondent is liable to complainant for the differ- 
ence between the resale price ($1,641.63) and the contract price 
($3,568.75), or $1,927.12. In its complaint, however, complain- 
ant seeks an award of reparation in the lesser sum of $1,499. 
Respondent’s failure to pay complainant this latter amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,499, with interest thereon 
at the rate of 8 percent per annum from November 1, 1970, unti? 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,241) 


In re AMERICAN FRUIT PURVEYoRS, INC. PACA Docket No. 
2-1574. Decided October 29, 1971. 


Failure to pay promptly—Sanction—Administrative Procedure 
Act notice—Suspension of license in abeyance 


Respondent’s failures to pay promptly for shipments of vegetables pur- 
chased and received in interstate commerce are violations of the act for 
which respondent’s license under the act is suspended for a period of 14 
days, such suspension to be held in abeyance for four years unless re- 
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spondent shall be found to have knowingly failed to pay within specific 
periods provided for in the regulations or in written express agreements 
for specific times within which payment may be made. 


Daphne M. Anderson and William W. Bargeron for complainant. 
Richard B. Marz, of Frank, Strelkow & Marx, Miami Beach, Fla., for 
respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the Act. 


Complaint. The proceeding was instituted by a complaint filed 
February 10, 1970, by the Acting Director, Fruit and Vegetable 
Division, Consumer and Marketing Service, United States De- 
partment of Agriculture. The respondent corporation, a licensee 
under the Act, was charged with failing to pay for 17 lots of 
vegetables shipped in interstate commerce by five sellers total- 
ling $31,943.25, and with failing to make payment promptly for 
29 lots of fruits and vegetables shipped in interstate commerce 
by 12 sellers totalling $63,209.50. It was further alleged that by 
reason thereof, the respondent had flagrantly and repeatedly 
violated section 2 of the Act (7 U.S.C. 499b). 


Answer. On February 18, 1970, the respondent filed an answer 
wherein it denied the charges and requested an oral hearing. 


Depositions. Prior to the oral hearing, applications for deposi- 
tion orders were filed by the complainant. In each application 
it was set forth that the deponent lived more than 100 miles 
from the place of hearing, and the questions to be propounded 
to the deponents were relevant and material to the issues in- 
volved in this proceeding. The requests for deposition orders 
were granted on May 8, 1970. 


On May 138, 1970, copies of the Hearing Examiner’s orders 
authorizing the taking of the depositions were served on respond- 
ent, together with lists of questions to be propounded to the wit- 
nesses on direct examination by the notaries public. It was fur- 
ther pointed out to respondent, “that you shall be afforded an 
opportunity to file cross-questions at any time prior to the time 
of the examination. Will you, therefore, please prepare lists of 
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any cross-questions you may have and send the list direct to the 
notaries public at the addresses given in the orders.” The re- 
spondent, however, did not file any cross-questions to any of the 
deponents. 


Prehearing Conference. The oral hearing in this case was pre- 
ceded by a prehearing conference at which certain facts, more 
specifically identified infra in the Findings of Fact, were agreed 
upon and stipulated to by the parties. Such stipulated facts in- 
cluded those that, during the period July through October 1969, 
respondent purchased, received, and accepted without complaint 
17 lots of vegetables, being a perishable agricultural commodity, 
in interstate commerce, from five sellers; that during the period 
September 1967 through September 1969, respondent purchased, 
received, and accepted without complaint 29 lots of fresh or 
frozen fruits and vegetables in interstate commerce from 12 sell- 
ers; that payment of the agreed purchase prices for these trans- 
actions ranged from one month to seven months; and, that in 
each transaction the produce was shipped from the listed place 
of origin to Florida. 


Oral Hearing. The oral hearing, which followed the prehear- 
ing conference, was held on July 15, 1970, in Miami, Florida, be- 
fore Dorothea A. Baker, Hearing Examiner, United States De- 
partment of Agriculture. The complainant was represented by 
William W. Bargeron, Esquire, Office of the General Counsel, 
United States Department of Agriculture, and respondent was 
represented by Richard B. Marx, Esquire, Miami Beach, Florida. 
Evidence was received and testimony taken. Briefs were filed 
by the parties. 


Hearing Examiner’s Recommended Decision and Proposed 
Order. The Hearing Examiner filed a recommended decision and 
proposed order on May 26, 1971. The Examiner found that the 
respondent failed to pay promptly for fruits and vegetables ship- 
ped in interstate commerce, as alleged in the complaint. 


The Examiner found that on November 29, 1969, and on prior 
occasions with respect to each of the transactions, respondent 
was notified in writing of its failure to make full payment 
promptly and was afforded an opportunity to demonstrate or 
achieve compliance with all lawful requirements of the Act, but 
that respondent failed to do so. 


The Examiner concluded that “a recommendation of revoca- 
tion of Respondent’s license would be well justified,” but limited 
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the proposed order to a 60-day suspension of the respondent’s 
license under the Act because the complainant recommended 60 
days (Recommended Decision, pp. 24-25). 


Oral Argument. Oral argument before the Judicial Officer 
was held in Washington, D.C., on September 23, 1971. The Judi- 
cial Officer set forth specific questions in the Notice of Oral 
Argument and Supplement to Notice of Oral Argument to be dis- 
cussed by counsel during the oral argument. 


The Perishable Agricultural Commodities Act. The Perish- 
able Agricultural Commodities Act (46 Stat. 531, as amended, 
7 U.S.C. § 499a et seq.) authorizes the Secretary of Agriculture 
to regulate, in various respects, commission merchants, dealers, 
and brokers engaged in the handling of perishable agricultural 
commodities in interstate or foreign commerce. The term 
“perishable agricultural commodity” — 


(A) Means any of the following whether or not frozen or 
packed in ice: fresh fruits and fresh vegetables of every 
kind and character; and 


(B) Includes cherries in brine as defined by the Secre- 
tary in accordance with trade usages” (7 U.S.C. § 499a (4)). 


A person engaged in the business of a commission merchant, 
dealer, or broker must obtain a license from the Secretary (7 


U.S.C. § 499c). 


“The term ‘commission merchant’ means any person engaged 
in the business of receiving in interstate or foreign commerce 
any perishable agricultural commodity for sale, on commission, 
or for or on behalf of another” (7 U.S.C. §499a(5) ). 


“The term ‘dealer’ means any person engaged in the business 
of buying or selling in wholesale or jobbing quantities, as de- 
fined by the Secretary, any perishable agricultural commodity 
in interstate or foreign commerce * * *” (7 U.S.C. § 499a(6)). 


“The term ‘broker’ means any person engaged in the business 
of negotiating sales and purchases of any perishable agricultural 
commodity in interstate or foreign commerce for or on behalf of 
the vendor or the purchaser, respectively * * *” (7 U.S.C. 
§ 499a(7)). 


The Act provides that it “shall be unlawful in or in connection 
with any transaction in interstate or foreign commerce— 
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* * * 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving any 
perishable agricultural commodity which is received in 
interstate or foreign commerce by such commission mer- 
chant, or bought or sold, or contracted to be bought, sold, 
or consigned, in such commerce by such dealer, or the pur- 
chase or sale of which in such commerce is negotiated by 
such broker; or to fail or refuse truly and correctly to ac- 
count and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom 
such transaction is had; or to fail, without reasonable cause, 
to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such 
transaction * * *.” (emphasis supplied; 7 U.S.C. § 499b(4)). 


Whenever the “Secretary determines * * * that any commis- 
sion merchant, dealer, or broker has violated any of the pro- 
visions of § 499b of this Title * * * the Secretary may * * *, by 
order, suspend the license of such offender for a period not to 
exceed ninety days, except that, if the violation is flagrant or 
repeated, the Secretary may, by order, revoke the license.of the 
offender” (7 U.S.C. § 499h(a)). 


The “Secretary may make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this chapter 
***” (7 U.S.C. § 4990). 


Final authority to decide cases under the Perishable Agricul- 
tural Commodities Act has been delegated to the Judicial Offi- 
cer. 36 F. R. 3210. 


The Administrative Regulations. Section 46.2(aa) (5) of the 
regulations (7 CFR § 46.2(aa) (5)) provides: 


(aa) “Full payment promptly” is the term used in the Act 
in specifying the period of time for making payment with- 
out committing a violation of the Act. The contracting 
parties have the right to agree as to when payment is due 
in connection with any transaction. In the absence of such 
agreement, “full payment promptly”, for the purpose of 
determining violations of the act, means: 
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* * * 


(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted after 
arrival at the contract destination without complaint by the 
buyer; Provided, That if the shipment is diverted to a desti- 
nation other than the contract destination, the time shall 
run from the scheduled time of arrival at contract destina- 
tion or the time of actual arrival at its ultimate destina- 
tion, whichever is shorter * * *. 


FINDINGS OF FACT 


1. Respondent, American Fruit Purveyors, Inc., is a Florida 
corporation whose address is 730 First Street, Miami Beach, 
Florida 33193. (Admitted by stipulation). 


2. Pursuant to the licensing provisions of the Act, License 
No. 176120 was issued to the respondent on June 30, 1958. This 
license was renewed annually and still is in effect, having last 
been renewed on or before June 20, 1970. (Admitted by stipula- 
tion). 


3. During the period July through October 1969, in the 


course of interstate commerce, respondent purchased, received, 
and accepted without complaint 17 lots of vegetables, perishable 
agricultural commodities, from five sellers and in connection 
therewith failed to make full payment promptly. Although 
subsequently paid as reflected below, as of the date of the filing 
of the complaint in this proceeding, namely, February 10, 1970, 
respondent had not paid the agreed purchase prices for said lots 
of vegetables to the sellers. The dates of payment ranged from 
five to seven months after the time payment would have been 
due under the 10-day rule. In each instance the commodity was 
shipped from the listed place of origin to Florida. The details 
of these transactions are set forth as follows, with note being 
made that the following transactions were stipulated to by the 
parties, except for the columns relating to the dates payment was 
due and received and the time payment was late under the 10- 
day rule. 
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4. The first four sellers referred to in Finding of Fact 3 filed 
formal reparation complaints against respondent in connection 
with the first 15 lots of vegetables referred to in said finding of 
fact, and Thomas J. Flavin, Judicial Officer, United States De- 
partment of Agriculture, issued reparation awards against re- 
spondent with respect to said 15 lots of produce as set forth be- 
low: 


Transaction or PACA Date of Repa- Amount of 
Lot Numbers Docket No. ration Award Reparation Award 
1-2 2-1509 1-26-70 $ 6,402.50 
3-10 2-1513 1-26-70 14,430.75 
11-12 2-1570 2-16-70 3,870.00 
13-15 2-1512 1-26-70 2,873.00 


In each of the reparation proceedings cited above the Judicial 
Officer found that the respondent violated section 2 of the Act 
by failing to make full payment promply to said sellers in connec- 
tion with the aforesaid 15 lots of vegetables. 


5. The respondent and Sunny Farms, Inc., the seller of the 
produce referred to as Lot Nos. 1 and 2 in Finding of Fact 3, 
agreed that payment of the purchase prices of said lots would be 
due within 30 days after receipt of the same by respondent. Re- 
spondent’s payment for aforesaid Lot Nos. 1 and 2 was about six 
months late, and after a formal reparation award had been 
issued. 


6. The respondent and the four other sellers of produce re- 
ferred to in Finding of Fact 3 did not expressly agree as to when 
payment would be due in connection with Lot Nos. 3 through 17 
referred to in Finding of Fact 3. However, there were implied 
agreements that respondent would pay for the produce in the 
transactions involving Jack T. Baillie Co., Inc. (Lot Nos. 3-10), 
Desert Produce, Inc. (Lot Nos. 11-12), and Merit Packing Co. 
(Lot Nos. 13-15) within a reasonable time after acceptance 
without complaint. Respondent failed to pay for such produce 
within a reasonable time after acceptance without complaint. 


There was no express or implied agreement as to when pay- 
ment would be due in the transactions involving Ruby Robinson 
Co., Inc. (Lot Nos. 16-17), and payment was due under the Act 
and regulations within 10 days after acceptance without com- 
plaint by the respondent. The respondent failed to pay for the 
produce within that time period. 
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7. During the period September 1967 through September 1969, 
in the course of interstate commerce, respondent purchased, 
received, and accepted without complaint 29 lots of fresh or froz- 
en fruits and vegetables, perishable agricultural commodities, 
from 12 sellers and in connection therewith made payment as 
shown in the following table. In each instance produce was ship- 
ped from the listed place of origin to Florida and the details of 
these transactions are as follows: 
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8. The respondent and Valley Packing Co. (Lot Nos. 1-5), Sun- 
kist Growers, Inc. (Lot No. 8), and Ruby Robinson Co. (Lot No. 
29) referred to in Finding of Fact 7 did not agree as to when 
payment would be due. Payment was due under the Act and 
regulations within 10 days after acceptance without complaint 
by respondent. Respondent failed to pay such sellers within the 
10-day period. Sunkist Growers, Inc., indicated that its policy 
was “Terms, Net 5 Days’, but the respondent did not agree to this. 


9. There was an implied agreement that payment would be 
made within a reasonable time after acceptance without complaint 
in the transactions between the respondent and John Inglis Frozen 
Foods Co. (Lot No. 6), Jack T. Baillie Co., Inc. (Lot Nos. 9-14), 
Merit Packing Co. (Lot Nos. 15-17), and Paramount Citrus As- 
sociations, Inc. (Lot No. 27) referred to in Finding of Fact 7. 
Respondent failed to pay such sellers within a reasonable time 
after acceptance without complaint. 


10. Respondent failed to pay for Lots Nos. 1 through 15 re- 
ferred to in Finding of Fact 3 until after reparation awards were 
issued against it and respondent failed to pay for Lots Nos. 16 
and 17 referred to in Finding of Fact 3 and for the 18 lots of 
other produce referred to in Findings of Fact 8 and 9 until repara- 


tion complaints under the Act were filed against it by the sellers 
of said produce and it was notified of such complaints by the 
Fruit and Vegetable Division of the Consumer and Marketing 
Service, United States Department of Agriculture. 


11. The respondent’s payment practices, as set forth herein, 
were wilful. 


CONCLUSIONS 


The complainant contends that the respondent flagrantly and 
repeatedly violated section 2 of the Act (7 U.S.C. 499b) by failing 
to make full payment, within 10 days after acceptance without 
complaint, of the agreed purchase prices for perishable agricul- 
tural commodities purchased in interstate commerce. 


The respondent contends that it has always paid late; that the 
sellers knew that it paid late, and, therefore, the sellers either 
assumed the burden of the risk of late payment, or there was an 
implied agreement that payment was not required within the ten- 
day period specified in the regulations. The respondent also con- 
tends that the legislative history of the Act shows that it was not 
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intended to make the Department a collection agency or to apply 
to “slow payment” practices. 


Section 2(4) of the Perishable Agricultural Commodities Act 
provides (7 U.S.C. 499b(4)): 


Sec. 2. It shall be unlawful in or in connection with any 
transaction in interstate or foreign commerce— 


* * * 


(4) For any commission merchant, dealer, or broker to make, 
for a fraudulent purpose, any false or misleading statement 
in connection with any transaction involving any perishable 
agricultural commodity which is received in interstate or 
foreign commerce by such commission merchant, or bought 
or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which 
in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment 
promptly in respect of any transaction in any such commodity 
to the person with whom such transaction is had; or to fail, 
without reasonable cause, to perform any specification or 
duty, express or implied, arising out of any undertaking in 
connection with any such transaction; * * * (emphasis sup- 
plied). 


Section 46.2(aa) (5) of the regulations (7 CFR 46.2(aa) (5)) 
provides : 


* * * 


(aa) ‘Full payment promptly’ is the term used in the act in 
specifying the period of time for making payment without 
committing a violation of the act. The contracting parties 
have the right to agree as to when payment is due in con- 
nection with any transaction. In the absence of such agree- 
ment, ‘full payment promptly,’ for the purpose of determining 
violations of the act, means (emphasis supplied) : 


* * * 


(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted after 
arrival at the contract destination without complaint by the 
buyer ; Provided, That if the shipment is diverted to a desti- 





AMERICAN FRUIT PURVEYOR’S INC. 
Cite as 30 A.D. 1542 


nation other than the contract destination, the time shall 
run from the scheduled time of arrival at contract destination 
or the time of actual arrival at its ultimate destination, 
whichever is shorter; * * *. 


I 


In determining whether the respondent violated the Act, we 
start with the proposition that the respondent is not required to 
conduct its business activities in a manner that will make it easiest 
for the complainant to determine whether it has complied with 


the Act. The respondent must do only what the Act and lawful 
regulations require it to do—no more, no less. 


Of course, the complainant would prefer written agreements 
as to when payment is due (Oral Arg. p. 32; see, also, pp. 31-34, 
41-42). But the complainant’s preference is of no consequence 
in determining whether prompt payment has been made because 
the prompt payment regulations do not specify that the agreement 
must be in writing. 


Also, the regulations do not specify that only express agree- 
ments exempt a buyer from the 10-day rule. Hence the com- 
plainant’s argument (Oral Arg. pp. 40-41) that only express 
agreements as to the payment time exempt a buyer from the 10- 
day rule is not sound. The law as to implied agreements is too 
well developed to hold that the unqualified word “agreement” 
means only an “express agreement.” 


Federal Law governs where a Federal statute or interest is 
involved,* and in “fashioning the federal law that is applicable,” 
courts are “guided” by the Uniform Commercial Code.‘ 


2. Failure to maintain a record of the agreement may well result in a record-keeping 
violation because the “responsibility is placed on every licensee to maintain records which 
will disclose all essential facts regarding the transactions in his business’’ (7 CFR 46.14(a)), 
but no record-keeping violation has been charged in this case. See, also, 7 CFR 46.28(a), 
requiring brokers to prepare written documents “setting forth truly and correctly all of the 
essential details of the agreement between the parties.” 

3. South Buffalo R. Co. v. Ahern, 344 U.S. 367, 371-372; Dice v. Akron, C. & Y. R. Co., 
342 U.S. 359, 361-362; United States v. Standard Oil Co., 332 U.S. 301, 305; Board v. First 
Publications, 322 U.S. 111, 120-124; Brady v. Southern Ry. Co., 320 U.S. 476, 479; Illinois 
Steel Company v. B. & O. R. Co., 320 U.S. 508, 510-511; Clearfield Trust Co. v. United States, 
318 U.S. 363, 366-367; Sola Electric Co. v. Jefferson Co., 317 U.S. 173, 176; Prudence Corp. v. 
Geist, 316 U.S. 89, 95; D’oench, Duhme & Co. v. F.D.I.C., 315 U.S. 447, 453-462. See, also, 
United States v. Hext, ———F.2d—— (C A. 5), June 25, 1971, 9 UCC Reporting Service 321, 
328-329. 

4. United States v. Hext, ——-F.2d—— (C. A. 5), June 25, 1971, 9 UCC Reporting Service 
321, 330; United States v. Wegematic Corporation, 360 F.2d 674, 676 (C. A. 2). 
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The Uniform Commercial Code recognizes that agreements may 
be expressed or implied. It provides: 


“Agreement” means the bargain of the parties in fact as 
found in their language, or by implication from other cir- 
cumstances including course of dealing or usage of trade or 
course of performance as provided in this Act (§ 1-201(3)). 


* * * 


A course of dealing is a sequence of previous conduct between 
the parties to a particular transaction which is fairly to be 
regarded as establishing a common basis of understanding 
for interpreting their expressions and other conduct (§ 
1-205(1)). 


* * * 


A course of dealing between parties and any usage of trade 
in the vocation or trade in which they are engaged or of 
which they are or should be aware give particular meaning 
to and supplement or qualify terms of an agreement (§ 
1-205 (3) ). 


The Restatement of the Law of Contracts (1932), Vol. I, § 3, 
p. 5, defines agreement as “a manifestation of mutual assent by 
two or more persons to one another.” It explains (Vol. I, § 21, p. 
27) that the “manifestation of mutual assent may be made wholly 
or partly by written or spoken words or by other acts or conduct.” 
Specifically, it states (Vol. I, § 21, p. 27): 


Words are not the only medium of expression. Conduct may 
often convey as clearly as words a promise or an assent to a 
proposed promise, and where no particular requirement or 
form is made by the law a condition of the validity or enforce- 
ability of a contract, there is no distinction in the effect of a 
promise whether it is expressed, 1, in writing; 2, orally; 3, 


in acts; or 4, partly in one of these ways and partly in others. 
* * * 


If the complainant would like only express agreements to ex- 
empt a buyer from the 10-day rule, it must say so in the regu- 
lations. See, e.g., the prompt payment regulations issued under 
the Packers and Stockyards Act (36 F. R. 2777), which provide: 


(b) Purchasers to pay promptly for livestock. Each packer, 
market agency, or dealer purchasing livestock shall before the 
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close of the next business day following the purchase of live- 
stock and the determination of the amount of the purchase 
price, transmit or deliver to the seller or his duly authorized 
agent the full amount of the purchase price, unless otherwise 
expressly agreed between the parties before the purchase of 
the livestock. Any such agreement shall be disclosed in the 
records of any market agency or dealer selling the livestock, 
and in the purchaser’s records and on the accounts or other 
documents issued by the purchaser relating to the trans- 
action. 


In the discussion of “agreement” in Bouvier’s Law Dictionary 
(1914), Vol. 1, p. 165, it is stated that the “assent need not be 
formally made; it can be inferred from the party’s acts * * *.” 


In Black’s Law Dictionary (Rev. 4th ed., 1968), p. 89, the term 
“agreement” is classified, inter alia, into express and implied 
agreements. Implied agreements are further subdivided into 
agreements implied in fact and agreements implied in law. An 
agreement implied in fact is defined as one “inferred from the 
acts or conduct of the parties, instead of being expressed by them 
in written or spoken words.” 


The Cyclopedic Law Dictionary (3d ed. 1940), p. 46, also classi- 
fies “agreements”, inter alia, as express or implied, and defines 
implied agreements as “those which the law supposes the parties 
to have made, although the terms were not openly expressed.” 


In short, the complainant’s construction of the regulations, 
which would recognize only express agreements, is unsound. An 
implied agreement that payment is to be made at some future 
date exempts the buyer from the 10-day rule. 


If the agreement, express or implied, is that payment may be 
made at some indefinite time in the future, the agreement will be 
construed to require payment within a “reasonable” time. This 
will be determined by the particular circumstances in each case. 


In Williston on Contracts (3rd ed. 1957), Vol. I, § 38, p. 113, 
it is stated with respect to indefinite provisions as to contractual 
performance: 


More commonly the true interpretation will mean some period 
short of infinity; and partly in order to carry out the sup- 
posed actual intention of the parties and partly, doubtless, in 
order to prevent an offer or agreement from being ineffectual 
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because too indefinite, courts will, where the contract contem- 
plates a single act or exchange of acts, unless the circum- 
stances show a contrary intention, interpret a promise which 
does not in turn state the time of performance as intending 
performance in a reasonable time. 


Williston specifically applies this doctrine to payment, stating 
that “if the time of payment is not fixed, that also must be made 
in a reasonable time” (id. at p. 115).° 


The respondent recognizes that where it has an agreement to 
pay for produce at some indefinite future time, such payment 
must be made within a reasonable time. In its answers to the 
formal reparation complaints involving the transactions in Find- 
ing of Fact 3, Lot Nos. 1-15, the respondent states that “Respon- 
dent maintains it pays bills in a reasonable period of time, meeting 
the requirements of ‘full payment promptly’” (see the respon- 
dent’s answers which are attached to Comp. Exs. 4, 7, 12, and 16). 


To summarize, an oral agreement or an implied agreement that 
payment for produce is to be made at some indefinite future date 
(which will be construed as requiring payment within a reason- 
able time) exempts the purchaser from the 10-day rule set forth 
in the regulations. In reaching this conclusion, I am not unmind- 
ful of the doctrine that an Administrator’s interpretation of his 
own regulation is entitled to great weight,® and that regulations 
issued under a remedial statute should be liberally construed to 
achieve the purposes of the regulatory program.’ 


5. Accord: Cowles v. Cole, 187 Misc. Rep. 491, 244 N.Y.S. 4, 6; Davis v. Cordell, 237 S.C. 
88, 115 S.E. 2d 649, 654; Laughnan v. Sorenson, 139 Mont. 531, 366 P. 2d 433, 434. See, also, 
Southern Matericls Co. v. Bryan Rock and Sand Co., 308 F.2d 414, 418 (C. A. 4); Metal 
Associates v. East Side Metal Spin. & Stamp Corp., 165 F.2d 163, 165 (C. A. 2); Holt v. St. 
Louis Union Fruit Co., 52 F.2d 1068, 1069-1070 (C. A. 4); Freeport Sulphur Co. v. Aetna 
Life Ins. Co., 170 F. Supp. 508, 511-518 (E.D.La.), approved as to this point but modified 
on other grounds, 206 F.2d 5, 7-8 (C.A. 5). Since we are discussing the situation in which 
there is an agreement that payment is to be made at some indefinite period in the future, 
the general rule (Uniform Commercial Code, 2-310(a)) that in the absence of an agree- 
ment, payment for goods must be made at the time of delivery, is inapplicable. 

6. Bowles v. Seminole Rock Co., 325 U.S. 410, 413-414; Federal Comm'n v. Broadcasting 
Company, 309 U.S. 134, 143, fn. 6; Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
$25; Allen M. Campbell Company General Contractors, Inc. vy. Lloyd Wood Construction Co., 
Inc., F.2d (C. A. 5), July 9, 1971, Vol. 29, Pike & Fisher Administrative Law, 2d 
series No. 2, p. 131, at p. 135; United Truck Lines v. Interstate Commerce Commission, 189 
F.2d 816, 817 (C. A. 9), certiorari denied, 342 U.S. 830; L. Gillarde Co. v. Joseph Martinelli 
& Co., Inc., 169 F.2d 60, 60-61 (C. A. 1), certiorari denied, 335 U.S. 885; Armstrong Co. v. 
Walling, 161 F.2d 515, 517 (C. A. 1); Superior Packing Co. v. Porter, 156 F.2d 198, 195 
(C. A. 8), certiorari denied, 329 U.S. 788; Bowles v. Mannie & Co., 155 F.2d 129, 183 (C. A. 
7), certiorari denied, 329 U.S. 736; Bowles v. Cudahy Packing Company, 154 F.2d 891, 892 
(C. A. 3). 








7. Walling v. Cohen, 140 F.2d 453, 456 (C. A. 3); Ralph Knight v. Mantel, 135 F.2d 514, 
517 (C. A. 8). 
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But, as stated in Davis, Administrative Law Treatise (1958). 
Vol. 4, § 30.12, p. 261: 


The argument that administrative intent should govern the 
interpretation of a regulation and that the agency must be 
assumed to know its own intent is sound only within limits. 
If the regulation is designed to control conduct of private 
parties and a violation is subject to criminal or civil sanctions, 
what the agency intended but did not adequately express can 
hardly be controlling, unless, of course, the parties affected 
have sufficient notice of the agency’s interpretation.* 


II 


The respondent, by stipulation, admitted that it purchased, re- 
ceived, and accepted without complaint the perishable agricul- 
tural commodities alleged in the complaint. The purchases by 
respondent of the 46 lots of perishable agricultural commodities 
alleged in the complaint and the details with respect to each lot, 
including identity of seller and origin, quantity and commodity, 
agreed purchase price, date shipment received by respondent and 
date payment made by respondent are not in dispute. 


The primary issues, in this respect, are whether there were 
agreements between the respondent and each of the shippers for 
deferred payment, and if so, whether payment was made as 
agreed. 


Admittedly, there were no express agreements for specific pay- 
ment times. The respondent’s president, Mr. Harry Sturm, testi- 
fied (Tr. 59): 


Q At the time of the sale of the produce referred to in the 
complaint, as to the various transactions, was there any 
agreement as to the date when such payment would be 


due? 
A Never. 
Q_ Any specific date? 
A Never. 


8. See, also, Kraus & Bros. v. United States, 327 U.S. 614, 621; Western Union Telegraph 
Company v. United States, 217 F.2d 579, 581 (C. A. 2); Crowley's Milk Co. v. Brannan, 198 
F.2d 861, 864 (C. A. 2); Barron Coop. Creamery v. Wickard, 140 F.2d 485, 488 (C. A. 7); 
Ammon v. Bowles, 154 F.2d 698, 700 (C. A. 8). 
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Q There was no agreement as to when you were supposed 
to pay? 


A Never. 


However, the respondent contends that there was at least an 
implied agreement that payment could be made at some indefinite 
time in the future. Mr. Sturm, the respondent’s president, testi- 
fied that all shippers use the Fruit and Produce Credit Book which 
shows that the respondent’s payment practices are uncertain and 
gives no definite estimate of its financial credit worth (Tr. 45- 
48). The respondent also contends that most of the sellers knew 
from prior transactions that the firm paid slowly, and that the 
sellers continued to do business with the respondent despite its 
slow payment practices (Tr. 57-58). Moreover, Mr. Sturm in- 
structed the respondent’s broker, Mr. Mayberry,” to tell the sellers 
that respondent did not pay within 10 days (Tr. 49, 56-57). 


Mr. Mayberry’s testimony in his deposition corroborates that of 
the respondent’s president. Mr. Mayberry testified (Comp. Ex. 
37, p. 16): 


INTERROGATORY NO. 34: Did Ed Mayberry Company, 
Inc., or anyone else to your knowledge, on behalf of Sunny 
Farms, Inc., Desert Produce, Inc., Turlock Fruit Company, 
Valley Packing Company, Fisher Ranch Corp. or Jack T. 
Baillie Co., Inc., enter into an agreement with American Fruit 
Purveyors, Inc., as to when payment for any of the lots of 
produce referred to above would be due? If so, please state 
the date agreed upon, identify the lot of produce involved and 
identify the persons who entered into any such agreement. 


ANSWER TO INTERROGATORY NO. 34: Yes. Practically 
everyone that sold American Fruit Purveyors in Miami Beach, 
Florida, knew or were informed that they were slow pay 
with a minimum of thirty days. Some shippers drafted. 


9. The record contains conflicting evidence as to whether Mr. Mayberry was the agent of 
the respondent or of the shippers. The respondent’s president testified that Mr. Mayberry was 
the respondent’s broker (Tr. 49, 56-58), but he also testified that Mr. Mayberry operated on 
behalf of the growers (Tr. 53). Mr. Mayberry answered, “Yes” to the interrogatories pre- 
pared by the complainant asking whether he handled the transactions “on behalf’ of the 
shippers (Comp. Ex. 37, pp. 3-6, 9-14, 16-19). Yet he said he was a “buying broker” for 
drawing contracts between receivers and shippers (Comp. Ex. 37, pp. 2-3), and his 
letterhead shows that he is “Buying Broker” (see the attachments to Comp. Ex. 37). Sunny 
Farms, Inc., referred to Mr. Mayberry as its agent in its formal reparation complaint 
(Comp. Ex. 4), but Mr. Burgman, Mr. Campion, Mrs. Fisher, and Mr. Smith referred to 
Mr. Mayberry as respondent’s broker (Comp. Exs. 13, p. 3; 24; p. 3; 27, p. 1; 35, p. 2). Mr. 
Mayberry admitted that, in each case, he negotiated with someone acting on behalf of the 
shippers (Comp. Ex. 37, p. 18), and each shipper confirmed that fact. Hence it is concluded 
that Mr. Mayberry was the respondent’s broker. 
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Others did not. But everyone knew from past experience and 
from the verbal conversations with Ed Mayberry that they 
were slow pay and to expect as such. 


He further stated (Comp. Ex. 37, p. 18) that “No one demanded 
pay within the ten-day period, for all parties were informed of 
the normal pay practice”, and that ““No one had made an agree- 
ment—no one has requested payment in the ten-day period re- 
quired by the regulations” (Comp. Ex. 37, p. 19).?° 


The complainant introduced 12 depositions by officials of 13 of 
the shippers involved in this proceeding.'! One of the depositions, 
involving Sunny Farms, Inc., Edison, California, states that there 
was an agreement for payment to be made within 30 days of the 
receipt of the vegetables by respondent (Comp. Ex. 1, pp. 4, 6). 
Another deposition, for Sunkist Growers, Inc., states that they 
expected payment within five days (Comp. Ex. 29, p. 2). 


Each of the other depositions states that the seller neither 
agreed nor consented for the respondent to delay payment beyond 


‘the 10-day period specified in the regulations (Comp. Exs. 5, p. 7; 


9, p. 7; 18, p. 8; 20, pp. 5-6; 24, pp. 7, 15-16; 26, p. 2; 27, p. 3; 
29, p. 3; 31, pp. 6-7; 33, p. 3; 35, p. 5). Moreover, the shippers 
state that they know of no action by them which may possibly 
be construed to constitute an agreement, consent or acquiescence 
for the respondent not to pay for the produce within the 10-day 
period set forth in the regulations (Comp. Exs. 9, p. 9; 20, p. 18; 
24, pp. 10, 18; 26, p. 2; 27, pp. 4-5; 29, p. 5; 31, p. 9; 33, p. 4; 35, 
p. 7; see, also, Comp. Exs. 5, pp. 9-10; 13, pp. 10-11). Each of 
the shippers filed a formal or informal reparation complaint with 
the complainant with respect to the respondent’s payment prac- 
tices (Comp. Exs. 1, p. 6; 5, p. 8; 9, p. 7; 18, p. 8; 20, p. 6; 24, 
pp. 8, 16; 26, p. 2; 27, pp. 3-4; 29, p. 3; 31, p. 7; 33, p. 3; 35, p. 5). 
This is consistent with, and corroborates, their statements that 
they did not agree with, or acquiesce in, the respondent’s payment 
practices. 

"a0 There t on apparent inconsistency in Mr. Mayberry’s testimony because he testified 
that the forms of Broker’s Confirmation of Purchase and Sale fully reflect all the terms and 
conditions relating to certain of the transactions involved in this proceeding (Comp. Ex. 37, 
pp. 4-7, 12-15), and no agreements as to payment provisions are reflected thereon (Comp. 
Ex. 37, Exs. A-J, L-Y). However, it is not likely that Mr. Mayberry meant to contradict 


his testimony that there were implied agreements for deferred payment. He undoubtedly 
meant that the forms reflect all of the express terms of the contracts. This apparent incon- 


sistency would likely have been clarified if Mr. Mayberry had been testifying at the hearing 
subject to questioning by counsel for both sides (see infra, pp. 1572-73). 

11. Mr. William Burgman testified on behalf of two shippers, Valley Packing Company 
and Freshpict Foods, Inc. (Comp. Ex. 24). No deposition was submitted with respect to the 
transactions involving La Casita Farms, Inc. 
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The Hearing Examiner found that except for the 30-day 
agreement involved in the Sunny Farms transactions, there 
were no express or implied agreements for an extension of 
time and that the respondent was required to pay for the pro- 
duce within the 10-day period provided for in the regulations. 


As to the two Sunny Farms transactions (Finding of Fact 3, 
Lot Nos. 1-2), the record supports the Examiner’s finding that 
there was an agreement that payment should be made within 30 
days after the receipt of the produce by the respondent (Comp. 
Ex. 1, pp. 4, 6). Mr. William J. Rommel testified in his deposi- 
tion that “We were informed that the American Fruit Purveyors, 
Inc., was having a little difficulty and would be slow, so we set 
it up for 30 days after receipt of produce” (Comp. Ex. 1, p. 4). 
He stated that our “sales representative, Bob Weber, in conjunc- 
tion with the broker, Ed Mayberry, Inc., agreed to 30 days rather 
than the normally accepted 10-day period after arrival’ (Comp. 
Ex. 29, p. 6). This specific testimony is credible and is not in- 
consistent with Mr. Mayberry’s testmony that “|p]ractically 
everyone” knew or was informed that respondent was “slow 
pay with a minimum of thirty days,” and “everyone knew from 
past experience and from the verbal conversations with Ed May- 
berry that they were slow pay and to expect as such” (Comp. 
Ex. 37, p. 16). 


The respondent did not pay for the produce until six months 
after the 30-day periods, and then only after a formal repara- 
tion award was issued by the Judicial Officer (Comp. Ex. 1, pp. 
4-5; Comp. Ex. 4).!* This is a plain violation of the prompt pay- 
ment requirements. 


The record also supports the Hearing Examiner’s finding that 
there was no agreement, express or implied, between the re- 
spondent and Ruby Robinson Company, Inc., Valley Packing 
Company, and Sunkist Growers, Inc. 


Mr. Morris Yanowitz testified that he personally negotiated 
the three transactions with the respondent on behalf of Ruby 


12. The complainant contends in its brief, pp. 5-6, that because of the reparation awards by 
the Judicial Officer as to the transactions involved in Finding of Fact 3, Lot Nos. 1-15, “‘it 
is a matter of res judicata that the defense asserted by respondent in this proceeding is not 
valid and that it did violate Section 2 of the Act as aforesaid by failing to make full payment 
promptly.” I disagree. It is doubtful whether a reparation award can ever be res judicata 
or even persuasive as to an issue in a disciplinary proceeding inasmuch as a reparation 
proceeding is not an Administrative Procedure Act type of proceeding. But in this case, the 
respondent’s requests in the reparation proceedings for a hearing as to the matters at issue 
here were denied. In these circumstances, the reparation awards are entitled to no weight 
whatever in determining whether the respondent violated the Act. 
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Robinson Company, Inc. (Comp. Ex. 20, p. 2). Mr. Yanowitz 
stated that Ruby Robinson Company, Inc., had not previously 
sold any produce to the respondent (Comp. Ex. 20, p. 7), and 
that he did not acquiesce in any deferred payment for the pro- 
duce (Comp. Ex. 20, pp. 5-6, 18). Payment for these transactions 
was, under the Act and regulations, due within 10 days after 
acceptance, but the respondent was two months, five months, 
and six months late in paying for the produce (Finding of Fact 
3, Lot Nos. 16 and 17; Finding of Fact 7, Lot No. 29). 


Mr. William Burgman stated that he personally negotiated the 
five transactions on behalf of Valley Packing Company with the 
respondent’s broker, Mr. Mayberry (Comp. Ex. 24, p. 3). He 
did not know of any prior transactions with the respondent 
(Comp. Ex. 24, pp. 9-10). When he entered into the transactions 
on behalf of Valley Packing Company he did not know the re- 
spondent’s payment practices (Comp. Ex. 24, p. 11). Since Mr. 
Burgman personally made the transactions with Mr. Mayberry, 
his direct and specific testimony is accepted as credible rather 
than Mr. Mayberry’s generalities. 


Payment was due under the Act and regulations within 10 
days after acceptance, but the respondent was one month late on 
four of the transactions and two months late on the fifth trans- 
action (Finding of Fact 7, Lot Nos. 1-5). 


Mr. I. E. Williams, of Sunkist Growers, Inc., stated that the 
transaction was made through their broker, Leo Shockley, of 
Miami, Florida (Comp. Ex. 29, p. 1). The firm’s policy as stated 
en its invoices is “Terms, Net 5 Days” (Comp. Ex. 29, p. 2), but 
there is no evidence that the respondent agreed to payment with- 
in five days. Mr. Williams testified that no one agreed or ac- 
quiesced in any extension of time for the respondent to pay for 
the produce (Comp. Ex. 29, pp. 2-5). 


Shortly prior to the transaction of May 1, 1968, at issue in 
this case, 7.e., during the months of January through April 1968, 
Sunkist Growers, Inc., had six transactions with the respondent. 
In each case, payment was made within the 10-day period 
(Comp. Ex. 29, p. 4).'* Hence Sunkist’s prior experience with the 


18. The Hearing Examiner, who saw and heard the respondent’s president, Mr. Sturm, 
testify did not accept his version of the transaction (Tr. 46), but even if his version were 
accepted, payment five or six months late would not be payment within a reasonable time. 

14, Previously, in 1966 and 1967, Sunkist Growers, Inc., sold produce to the respondent on 
a number of occasions, some of which was paid for within the 10-day period, and the slowest 
payment was made in 27 days (Comp. Ex. 29, p. 4). 
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respondent corroborates Mr. William’s testimony that Sunkist 
did not agree to any deferred payment and did not know that 
payment would not be made within 10 days (Comp. Ex. 29, p. 5). 


Payment to Sunkist Growers, Inc., was due under the Act 
and regulations within 10 days after acceptance, i.e., May 15, 


1968, but payment was not made until June 24, 1968, or one and 
one-third months late (Finding of Fact 7, Lot No. 8). 


With respect to five other shippers, Jack T. Baillie Co., Inc., 
Desert Produce, Inc., Merit Packing Company, John Inglis Froz- 
en Foods Company, and Paramount Citrus Association, Inc., the 
record supports the respondent’s contention that there was an 
implied agreement for payment to be made at some indefinite 
date in the future. Accordingly, payment was required to be 


made within a reasonable time, supra, pp. 1559-60. The respon- 
dent failed to make payment within a reasonable time. 


Mr. Donald W. Johnson stated in his deposition that he per- 
sonally negotiated the transactions with the respondent on be- 


half of Jack T. Baillie Co., Inc. (Comp. Ex. 5, p. 3). The negotia- 


tions were with Mr. Mayberry (Comp. Ex. 37, pp. 14-15). 
When Mr. Johnson was asked if he had any knowledge of any 
action on behalf of Jack T. Baillie Co., Inc., which may possibly 
be construed to constitute an agreement, consent or acquiescence 


for the respondent not to pay within the 10-day period, he re- 
plied (Comp. Ex. 5, p. 10): 


No, with the one exception that we expected slower pay 
than the ten-day period due to prior practice of slow pay- 
ment. 


In view of this statement and Mr. Mayberry’s testimony, it is 


concluded that there was an implied agreement for deferred 
payment. However, the respondent failed to pay for these trans- 
actions within a reasonable period of time. In the six transac- 
tions in 1968, payment was made in one case in six months after 
the 10-day period; in four other transactions in four months 
after the 10-day period; and in one transaction three months 
after the 10-day period (Finding of Fact 7, Lot Nos. 9-14). In 
six of the eight transactions in 1969, payment was not made un- 
til seven months after the 10-day period and in two transactions, 
six months after the 10-day period (Finding of Fact 3, Lot Nos. 


8-10). In the eight transactions in 1969, the respondent paid 
only after a formal reparation award was issued by the Judicial 





AMERICAN FRUIT PURVEYOR’S INC. 
Cite as 30 A.D. 1542 


Officer (Comp. Exs. 6-8). The respondent failed to pay Jack T. 
Baillie Co., Inc., within a reasonable time. 


Mr. Richard Keith Mets, Jr., of Desert Produce, Inc., stated 
in his deposition that the two transactions were negotiated 
through Mr. Mayberry (Comp. Ex. 9, p. 3). He denied any 
agreement or acquiescence in payment beyond the 10 days re- 
quired by the rules, but he admitted that his firm had previously 
sold produce to the respondent and that in most cases payment 
was slow (Comp. Ex. 9, pp. 6-9). This is consistent with Mr. 
Mayberry’s testimony that there was at least an implied agree- 
ment for deferred payment (Comp. Ex. 37, pp. 4-5, 16). How- 
ever, in both transactions the respondent did not pay until six 
months after the 10-day period (Finding of Fact 3, Lot Nos. 
11-12), and only after a formal reparation award was issued 
by the Judicial Officer (Comp. Exs. 9, pp. 7-8; Exs. 10-12). The 


respondent failed to pay Desert Produce, Inc., within a reason- 
able time, as required to constitute prompt payment. 


Mr. Edward S. Campion stated in his deposition that the six 
transactions between Merit Packing Company and the respond- 


ent were negotiated through Mr. Mayberry (Comp. Ex. 13, p. 3). 


He stated that Merit Packing Company had sold produce to the 
respondent on approximately 26 occasions from 1967 through 
1969 (Comp. Ex. 13, p. 11). Mr. Campion stated (Comp. Ex. 
18, p. 12): 


With regard to sales to American Fruit Company, from 
past performances, Merit Packing Company was aware of 
the slowness of pay of American Fruit Purveyors, past ex- 
perience showing that they had taken anywhere between 
forty-five to ninety days. So with this credit experience, we 
fully expected the payment for the three shipments that were 
involved in our PACA action should have been taken care of 
no later than November or December of 1969. 


Mr. Campion’s testimony is consistent with Mr. Mayberry’s 
testimony that there was an implied agreement for deferred 
payment. 


The respondent did not pay Merit Packing Company for the 
first three shipments until four or five months after the 10-day 
period and it did not pay for the other three shipments until 
five months after the 10-day period (Finding of Fact 3, Lot Nos. 
18-15; Finding of Fact 7, Lot Nos. 15-17). The last three ship- 


ments were paid for only after a formal reparation award was 
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issued by the Judicial Officer (Comp. Exs. 14-19). The respond- 
ent did not pay Merit Packing Company within a reasonable 
period of time. 


Mr. Neil Morosa, of John Inglis Frozen Foods Company, testi- 
fied that “I do not believe John Inglis Frozen Foods Company 
has previously sold any produce” to the respondent, but his 
statement was not categorical (Comp. Ex. 26, p. 2). The re- 
spondent’s president testified that he had previously purchased 
from the John Inglis Company (Tr. 58). 


Mr. Morosa further stated that he was familiar with his 
firm’s sales (Comp. Ex. 26, p. 1), and that “I have no knowledge 
of myself or anyone else taking any action which could be con- 
strued to constitute an agreement, consent, or acquiescence by 
John Inglis Frozen Foods Company for American Fruit Pur- 
veyors, Inc., not to pay the invoice within ten days of invoice 
date” (Comp. Ex. 26, p. 2). Here again, he was not categorical 
but merely disclaimed knowledge of any agreement or acquies- 
cence. Also, his testimony is hearsay since the transaction was 
negotiated by his firm’s broker, Valley Packing Service (Comp. 
Ex. 26, p. 1), presumably with Mr. Mayberry (Tr. 56-57). Since 
Mr. Morosa’s testimony was hearsay and was not categorical, 
the respondent’s evidence that there was an implied agreement 
(Comp. Ex. 37, pp. 16-19) is accepted. However, the respondent 
did not pay until seven months after the 10-day period (Finding 
of Fact 7, Lot No. 6), which is not payment within a reasonable 
time. 


Mr. Eugene J. Shamoon testified in his deposition that the 
transaction involving Paramount Citrus Association, Inc., was 
made with Mr. Mayberry (Comp. Ex. 33, p. 1). He stated that 
his sales department had information that the respondent was 
slow in paying (Comp. Ex. 33, p. 2). Specifically, he stated that 
from “previous shipment and paying pattern of American Fruit 
Purveyors it was obvious that shipment referred to in question 
No. 4 would not be paid within 10-day period” (Comp. Ex. 33, 
p. 4). 


This, together with Mr. Mayberry’s testimony, supports the 
respondent’s contention that there was an implied agreement 
for deferred payment. 

However, the respondent did not pay Paramount Citrus Asso- 


ciation, Inc., until four months after the 10-day period (Finding 
of Fact 7, Lot No. 27), which is not payment within a reason- 
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able period. The respondent had 11 prior transactions with 
Paramount Citrus Association, Inc., and, in each case, payment 
was made in less than four months (Ex. 5, attached to Comp. 
Ex. 33). Four of the 11 prior transactions were in 1968, and 
Paramount Citrus Association, Inc., discontinued selling to the 
respondent because in each case the respondent took about two 
months to make payment. The company resumed business with 
the respondent in 1969 after Mr. Mayberry advised that the 
respondent’s situation had improved and would promise prompt 
payment (Ex. 5, attached to Comp. Ex. 33). In these circum- 
stances, the four-month delay is unreasonbale. 


With respect to each of the five firms referred to supra, pp. 
1566-68, involving implied agreements for payment within a rea- 
sonable time, the payment time was four months or more after 
the 10-day period in every transaction but one, and in many 
cases it was five, six, or seven months after the 10-day period." 
This is unreasonable. 


Moreover, each of these shippers complained to the complain- 
ant with respect to each of the transactions involved in this case 
(Comp. Exs. 5, p. 8; 6-8; 9, p. 7; 10-12; 13, p. 8; 14-19; 26, p. 2; 
33, p. 3; 34). This is the strongest kind of opinion evidence that 


the respondent’s payment practices were unreasonable. 


On December 3, 1968, the respondent’s president wrote to the 
complainant that “we are from 45 to 60 days with everybody be- 
cause that is the nature of our business as it has been for 31 
years as we supply hotels and restaurants and our funds come 
in late” (Comp. Ex. 8). %* This is an implied admission that 
payment in five, six, or seven months is unreasonable. 


The five shippers which impliedly agreed that payment could 
be made in a reasonable period of time may not have had a 
right to expect the respondent’s payment practices to be as swift 
as the fabled hare; but they had a right to expect more speed 
than the tortoise. Instead, the respondent paid at a snail’s pace. 


With respect to the transactions involving Freshpict Foods, 
Inc. (Finding of Fact 7, Lot Nos. 25-26), Fisher Ranch Corpora- 


15. The 10-day period applies only in the absence of an agreement. It is, therefore, inappli- 
cable in these transactions, but is referred to for convenience to avoid recomputing the pay- 
ment times from the date of acceptance. 

16. In his letter of October 20, 1969, to the complainant, the respondent’s president said 
that the respondent is a purveyor and extends credit for “90 to 120 days”; that the shippers 
know this; and what is “reasonable for terminal markets differs from purveyors” (Comp. 
Ex. 3). 
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tion (Finding of Fact 7, Lot No. 7), G & S Produce Company, 
Inc. (Finding of Fact 7, Lot Nos. 18-20), Turlock Fruit Com- 
pany (Finding of Fact 7, Lot No. 28), and La Casita Farms, 
Inc. (Finding of Fact 7, Lot Nos. 21-24), there is insufficient 
evidence to support the complainant’s position. The complaint 
is dismissed as to these transactions. 


With respect to the four transactions involving La Casita 
Farms, Inc., there is no deposition or evidence on behalf of the 
shipper to controvert the respondent’s testimony that there was 
an implied agreement for an extension of time. Although I 
suspect that, if a deposition had been introduced, it would not 
have supported the respondent’s delay of four or five months in 
making payment, suspicion is no substitute for evidence. 


The two transactions on behalf of Freshpict Foods, Inc., were 
negotiated by Mr. William Burgman, who previously had negoti- 
ated the transactions on behalf of Valley Packing Company, supra, 
p. 1565. Mr. Burgman negotiated the transactions for Freshpict 
Foods, Inc., with Mr. Mayberry (Comp. Ex. 24, p. 12), and he 
knew of the respondent’s slow payment practices because of the 
prior transactions involving Valley Packing Company (Comp. 
Ex. 24, pp. 17-18). The record supports the respondent’s conten- 
tion that there was an implied agreement for deferred payment. 
The respondent paid for each of these transactions in slightly 
less than three months (Finding of Fact 7, Lot Nos. 25-26). This 
is a borderline case, and since the complainant has the burden of 
proof, the complaint is dismissed as to these transactions. 


Mrs. Elizabeth Fisher stated on behalf of Fisher Ranch Corpora- 
tion that its salesman negotiated the transaction with Mr. May- 
berry (Comp. Ex. 27, pp. 1-2). She did not remember whether 
Fisher Ranch Corporation had sold previously to the respondent, 
and she did not check her records as to any prior sales (Comp. 
Ex. 27, p. 4). The respondent’s president testified that Fisher 
Ranch had previously sold to the respondent (Tr. 58). The trans- 
action was negotiated with Mr. Mayberry, whose testimony spe- 
cifically related to Fisher Ranch Corporation (Comp. Ex. 37, pp. 
13, 16), whereas the complainant’s testimony is hearsay. Payment 
was only three months after the 10-day period. This is also a 
borderline case which will be resolved against the complainant 
since the complainant has the burden of proof. 


Similarly, the three transactions involving G & S Produce Com- 
pany, Inc. (Finding of Fact 7, Lot Nos. 18-20), are borderline. 
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The respondent’s president testified that these transactions were 
negotiated through Mr. Mayberry (Tr. 56-57), and since the per- 
son who testified on behalf of G & S Produce Company, Inc., was 
not the one who personally talked to Mr. Mayberry, and the re- 
spondent paid for two of the transactions within one month and 
the third within three months, the doubt in this case is resolved 
against the complainant. 


Mr. Don Smith testified that he personally negotiated the trans- 
action on behalf of Turlock Fruit Company with Mr. Mayberry 
(Comp. Ex. 35, p. 2). He stated that there was no agreement as 
to when payment would be made but that “Normally our terms 
are reasonably flexible with a maximum of thirty days. After 
thirty days we feel we have a credit problem” (Comp. Ex. 35, 
p. 4). Mr. Mayberry’s testimony specifically refers to Turlock 
Fruit Company (Comp. Ex. 37, pp. 6-7, 16). The respondent paid 
for this lot in just over two months more than the 10-day period 
(Finding of Fact 7, Lot No. 28). Since Mr. Smith indicated that 
his firm’s terms are “reasonably flexible,” and he did not indicate 
in his deposition whether he advised Mr. Mayberry as to the 30- 
day maximum payment period, this again is a borderline case, 
with the doubt resolved against the complainant. 


Ill 


The respondent contends that it was denied procedural due 
process at the hearing. 


One ground of complaint is that it received “almost all” of the 
complainant’s depositions “only three or four days prior to the 
hearing” (Oral Arg. p. 22). But seven of the complainant’s depo- 
sitions were received by the respondent’s attorney on June 19, 
1970, almost a month before the hearing, and five on July 9, 1970, 
six days before the hearing. One deposition involving two trans- 
actions (Finding of Fact 3, Lot Nos. 11-12) was served at the 
hearing (Tr. 38-39). This is the only deposition that was objected 
to at the hearing because of lack of adequate notice. Moreover, 
the respondent did not ask for a continuance and there is no show- 
ing that its defense was in any manner prejudiced by not having 
more time to study the depositions. 


Since the testimony of all of the shippers was by way of depo- 
sitions, the respondent had no opportunity to cross-examine them 
at the hearing. If the respondent were going to call any other 
witnesses to testify in person on its behalf, the most logical wit- 
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ness would have been Mr. Mayberry, who handled most of the 
transactions. The respondent refrained from calling him from 
California because of the expense (Tr. 52). All of the shippers 
except two were from California, and there is no basis for believ- 
ing that the respondent would have incurred the expense of calling 
any of the shippers as witnesses. Hence this claim of lack of due 
process is without merit. 


The respondent also suggests that there was not adequate op- 
portunity to cross-examine the shippers who gave depositions 
(Oral Arg. pp. 4-5; see, also, Tr. 51-52). However, the letter to 
the respondent notifying it of the Hearing Examiner’s orders 
authorizing depositions, and enclosing copies of the questions 
to be propounded to the witnesses, was received by the respondent 
on May 13, 1970. The depositions were taken on May 25, or there- 
after. The letter to the respondent serving the documents stated: 


The rules of practice provide that you shall be afforded an 
opportunity to file cross-questions at any time prior to the 
examination. Will you, therefore, please prepare lists of any 
cross-questions you may have and send the lists direct to the 
notaries public at the addresses given in the orders. 


The respondent failed to afford itself of this opportunity to 
prepare cross-questions and, therefore, it is in no position to 
complain. The respondent may not have obtained an attorney 
to handle the matter until after the depositions were taken (Oral 
Arg. pp. 4-5), but the complaint was received by the respondent 
on February 14, 1970 (three months prior to the receipt of the 
deposition notices). It has no legitimate complaint resulting from 
its failure to obtain legal counsel earlier. 


Section 47.33(e) (2) of the rules of practice contains the pro- 
cedure to be followed under the Act for the taking and use of 
depositions. This section provides, in part (7 CFR 47.33(e) (2)): 


If the place of business of the opposing party is more than 
100 miles from the place of the examination, the applicant 
will be required to conduct the examination by means of 
written questions, unless the parties otherwise agree or the 
examiner otherwise orders. If the examination is conducted 
by means of written questions, copies of the questions shall 
be served upon the other party to the proceeding at least 10 
days prior to the date set for the examination unless other- 
wise agreed, and the other party shall be afforded an oppor- 
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tunity to file with the officer cross-questions at any time prior 
to the time of the examination. 


Section 47.33(g) of the rules of practice expressly provides 
that a deposition taken in accord with such rules or in accord with 
the provisions of the Rules of Civil Procedure of the Courts of the 
United States may be used in a proceeding under the Act if, 
inter alia, “the witness is at a distance greater than 100 miles 
from the place of hearing, unless it appears that the absence 
of the witness was procured by the party offering the deposi- 
tion” (7 CFR 47.33(g)). See George W. Haxton & Son v. Adler, 
19 Agriculture Decisions 219, 222-223. 


Although it is well recognized that “testimony given by way 
of deposition is less satisfactory than testimony given in person 
in open court where the judge and jury may observe the witness, 
note his demeanor, and consider his readiness or hesitancy in an- 
swering,” '7 nevertheless, testimony by way of depositions is 
admissible both in civil and criminal proceedings,'* and there is 
no basis for any contention that the use of depositions deprives 
a party in an administrative proceeding of procedural due 
process.'® 


In Hurwitz v. North, 271 U.S. 40, 41-42, the Court held that it 
is not a violation of due process in a proceeding to suspend a 
physician’s license for the evidence to be restricted to depositions 
rather than having the witnesses actually appear at the hearing. 


Procedural due process of law “has never been a term of fixed 
and invariable content.” Communications Comm’n. v. WJR, 337 
U.S. 265, 275. “No particular form of procedure is required to 
constitute due process in administrative hearings.” National 
Labor Relations Board v. Prettyman, 117 F.2d 786, 790 (C. A. 6). 
Accord: Inland Empire Council v. Millis, 325 U.S. 697, 710; Labor 
Board v. Mackay Co., 304 U.S. 333, 351. 


The Hearing Examiner has wide latitude as to all phases of 
the conduct of the hearing, including the time and place of the 


17. 23 Am Jur 2d, 100, p. 427. See, also, Barron and Holtzoff, Federal Practice and 
Procedure, Rules Edition (1961), Vol. 2A, § 654, p. 163. 

18. Ibid. See, also, Barron, Federal Practice and Procedure, Rules Edition (1951), Vol. 4, 
§ 2025, pp. 122-123. 

19. In this respect, however, the practice followed in Federal courts permitting not only 
cross interrogatories, but also redirect and recross interrogatories (see Barron and Hotlzoff, 
Federal Practice and Procedure, Rules Edition (1961), Vol. 2A, § 742, p. 267), would seem 
to be preferable to the administrative practice under the Act. But the respondent did not 
even avail itself of the opportunity to file cross interrogatories and, therefore, it certainly 
was not prejudiced by the lack of opportunity to file recross interrogatories. 
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hearing and the manner in which the hearing will proceed. Radio 
Corp. v. United States, 341 U.S. 412, 420; Wallace Corp. v. Labor 
Board, 323 U.S. 248, 253; Cella v. United States, 208 F.2d 783, 
789 (C. A. 7), certiorari denied, 347 U.S. 1016; National Labor 
R. Board v. Premo P. Laboratories, 136 F.2d 85, 86 (C. A. 2); 
National Labor Relations Bd. v. Algoma Plywood & V. Co., 121 
F.2d 602, 604-605 (C. A. 7); Jefferson Electric Co. v. National 
Labor Relations Bd., 102 F.2d 949, 955 (C. A. 7) ; National Labor 
R. Board v. American Potash & C. Corp., 98 F.2d 488, 491-492 
(C. A. 9), certiorari denied, 306 U.S. 643. 


The administrative agencies are “free to fashion their own 
rules of procedure and to pursue methods of inquiry capable of 
permitting them to discharge their multitudinous duties.” Federal 
Communications Comm’n. v. Pottsville Broadcasting Co., 309 U.S. 
134, 142-148. An administrative agency “has power to fashion 
its procedure to achieve the Act’s purpose * * * .” Wallace Corp. 
v. Labor Board, 323 U.S. 248, 253. “One of the purposes of ad- 
ministrative law is to permit a more elastic and informal pro- 
cedure than is possible before our more formal courts.” Lambros 
v. Young, 145 F.2d 341, 343 (C.A.D.C.). 


The respondent also complains that it was deprived of pro- 
cedural due process because the depositions of the shippers were 
allegedly inadmissible (Exceptions to Recommended Decision, pp. 
2-3). The respondent contends that the depositions “in every 
instance”’ were taken of persons who did not personally negotiate 
the sales with the respondent or Mr. Mayberry (ibid.). However, 
4 of the 12 depositions, relating to 5 of the shippers, and involving 
25 of the transactions alleged in the complaint, were taken from 
the persons who personally negotiated the transactions with the 
respondent or Mr. Mayberry (Comp. Exs. 5, p. 3; 20, p. 2; 24, p. 
3; 35, p. 2). The other depositions were made by responsible 
officials of the shipping companies and they all claimed to have 
knowledge of the sales agreements between their companies and 
the respondent. Such evidence is “of the sort upon which respon- 
sible persons are accustomed to rely” and is admissible under the 
rules of practice (7 CFR 47.32 (e) (1) (iii) ). 


It is settled that such responsible hearsay is admissible in an 
administrative proceeding. Opp Cotton Mills v. Administrator, 
$12 U.S. 126, 155; National Labor Rel. Bd. v. Imparato Stevedor- 
ing Corp., 250 F.2d 297, 302-303 (C. A. 3); Phelphs Dodge Re- 
fining Corp. v. Federal Trade Com’n., 139 F.2d 398, 397 (C. A. 2); 
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International Ass’n., etc. v. National Labor R. Board, 110 F.2d 
29, 35 (C.A.D.C.), affirmed, 311 U.S. 72.° 


Receiving hearsay evidence in an administrative proceeding is 
not error even though it would not have been admissible in a court 
proceeding. The rules of evidence and procedure followed in court 
proceedings are not necessarily applicable in administrative pro- 
ceedings. Wigmore, Evidence (3rd ed. 1940), §§ 4a-4b; Wallace 
Corp. v. Labor Board, 323 U.S. 248, 253; Opp Cotton Mills v. Ad- 
ministrator, 312 U.S. 126, 155; Federal Communications Comm'n. 
v. Pottsville Broadcasting Co., 309 U.S. 134, 142-143. However, 
in the circumstances of this case, the weight given to the com- 
plainant’s hearsay evidence was less than would have been given 
to direct evidence.”! In fact, the use of hearsay tipped the scales 
against the complainant as to a number of transactions. 


Another alleged error was the refusal of the Hearing Examiner 
to receive a telegram sent from Mr. Mayberry to the respondent 
one day prior to the hearing (Tr. 49-53; Resp. Ex. A). The tele- 
gram was properly rejected. The statements in the telegram were 
not under oath and were not subject to cross-examination. Mr. 
Mayberry’s deposition was received in evidence, and the respon- 
dent had an opportunity to submit cross-interrogatories to Mr. 
Mayberry eliciting the same information contained in the tele- 
gram. In any event, however, the three-sentence telegram is, in 
substantial part, repetitive of Mr. Mayberry’s deposition and 
would not change any of the findings or conclusions in this case. 


The respondent further claims that it failed to get a fair and 
impartial hearing because the Hearing Examiner’s Findings of 


20. Since the hearsay evidence was corroborated, it is not necessary to determine whether 
uncorroborated hearsay is sufficient to support an administrative finding (compare National 
Labor Relations Board v. Remington Rand, Inc., 94 F.2d 862, 873 (C. A. 2), certiorari denied, 
304 U.S. 576; Ellers v. Railroad Retirement Board, 132 F.2d 636, 639 (C. A. 2); Davis, 
Administrative Law Treatise (1958), § 14.11; 40 Cornell L. Q. (1954), pp. 141-148; with 
Edison Co. v. Labor Board, 305 U.S. 197, 230; and Wéillapoint Oysters v. Ewing, 174 F.2d 
676, 690-691 (C. A. 9)). See, also, In re Sidney Becker, 16 Agriculture Decisions 211, 214. 

21. “Although hearsay evidence has been recognized as admissible in agency proceedings, 
reviewing courts have not lost sight of its shortcoming.” National Labor Rel. Bd. v. Imparato 
Stevedoring Corp., 250 F.2d 297, 301 (C. A. 3). In this case, it would apparently have been 
easy for the complainant to find out the names of the persons who personally talked to Mr. 
Mayberry (Oral Arg. pp. 60-61). The depositions could then have been directed to such per- 
sons. It is not good practice to rely on hearsay evidence when direct evidence is equally 
available, particularly on a contested issue. Davis, Administrative Law Treatise (1958), 
§ 14.10, p. 296. “The degrees of probative force and reliability of hearsay evidence are 
infinite in variation, and its use by administrative bodies, ex necessitate, must in part be 
governed by the relative unavailability of other and better evidence.” Willapoint Oysters v. 
Ewing, 174 F.2d 676, 691 (C. A. 9). See, also, National Labor Relations Board vy. Remington 
Rend, Inc., 94 F.2d 862, 873 (C. A. 2), certiorari denied, 304 U.S. 576, opinion by Judge 
Learned Hand, holding that hearsay may support an administrative finding “‘at least if more 
is not conveniently available * * * .”" See, also, In re Sidney Becker, 16 Agriculture Decisions 
211, 214. 
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Fact are similar to those proposed by the complainant. Compari- 
son of the complainant’s proposed findings of fact and the Ex- 
aminer’s Findings of Fact show that she carefully considered 
the matter and adopted only those portions of the proposed find- 
ings with which she agreed, and she made changes which she 
deemed appropriate. But even copying proposed findings verbatim 
or relying heavily on findings prepared by counsel is not error. 
U.S. v. Crescent Amusement Co., 323 U.S. 178, 184-185; O’ Leary 
v. Liggett Drug Co., 150 F.2d 656, 667 (C. A. 6), certiorari denied, 
326 U.S. 773; Simons v. Davidson Brick Co., 106 F.2d 518, 521 
(C. A. 9). Cf., Red Star Towing & Transportation Co. v. The 
Hudson, 219 F.2d 307, 309 (C. A. 2); Process Engineers v. Con- 
tainer Corporation, 70 F.2d 487, 489 (C. A. 7), certiorari denied, 
293 U.S. 588; United States v. Cornish, 348 F.2d 175, 181, fn. 8 
(C. A. 9); O/Y Finlayson-Forssa A/B v. Pan Atlantic S.S. Corp., 
259 F.2d 11, 18, fn. 14 (C. A. 5), certiorari denied, 361 U.S. 882; 
Mississippi Valley Barge Line Co. v. Cooper Terminal Co., 217 
F.2d 321, 322-323 (C. A. 7) ; Schilling v. Schwitzer-Cummins Co., 
142 F.2d 82, 83-84 (C.A.D.C.) ; Saco-Lowell Shops v. Reynolds, 
141 F.2d 587, 589 (C. A. 4). 

The respondent contends that the Hearing Examiner was biased 
because all disputed issues were resolved against the respondent 


and in favor of the complainant (Exceptions to the Recommended 


Decision, p. 1; Oral Arg. pp. 24-25). However, it has consistently 
been held that this is no proof of bias. Labor Board v. Pittsburgh 
SS Co., 337 U.S. 656, 659-660; Sardis Luggage Co. v. National 


Labor Rel. Bd., 234 F.2d 190, 198 (C. A. 5); National Labor Rel. 


Bd. v. Houston & North Tex. N.F.L., 193 F.2d 394, 396-397 (C. 


A. 5) ; National Labor Rel. Bd. v. Robbins Tire & Rubber Co., 161 
F.2d 798, 800 (C. A. 5). 


In short, there is no basis to the respondent’s claim that it did 
not receive a fair and impartial hearing. 


IV 


Section 9(b) of the Administrative Procedure Act (5 U.S.C. 
558(c)) states that: 


Except in cases of willfulness or those in which public 


health, interest, or safety requires otherwise, the with- 
drawal, suspension, revocation, or annulment of a license is 
lawful only if, before the institution of agency proceedings 


therefor, the licensee has been given— 
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(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


The complainant contends, and the Hearing Examiner found, 
that with respect to each of the transactions involved in this case, 


the respondent was notified in writing of its failure to make full 


payment promptly and was afforded an opportunity to demon- 
strate or achieve compliance with all lawful requirements of the 
Act relating to the lots of produce and that respondent failed to 
do so (Examiner’s Report, p. 10). However, the complainant’s 
contention is based on an erroneous construction of the Adminis- 
trative Procedure Act. 


Under the complainant’s construction of section 9(b), if a per- 
son violates the Perishable Agricultural Commodities Act by fail- 
ing to pay promptly on one or more occasions, the complainant’s 
only obligation is to notify the person in writing of the violation, 
and if he cannot demonstrate that he did not violate the Act, the 
complainant may institute an action to suspend or revoke his li- 
cense without any further violation after the “notice” letter. The 
complainant contends that there is no obligation in this type of 


case to permit the person to “achieve compliance” with the Act 


because, in the complainant’s view, the violation has already 
occurred and it is impossible to achieve compliance with respect 
to that violation. 


The complainant would give meaning to the provision for 


achieving compliance only in the case of a continuing violation, 
such as a packing plant which had unsanitary conditions, in vio- 
lation of Federal law, in which case the plant could achieve com- 
pliance with the sanitation requirements by correcting the un- 


sanitary conditions. As to all violations of a non-continuous 


nature, the complainant contends that section 9(b) merely re- 
quires a letter to be sent to the alleged violator to give him’ an 
informal chance to demonstrate that he did not violate the Act 
before a formal action is instituted against him (Oral Arg. pp. 


81-90). 


That construction misses the point of the change that section 
9(b) made as to licensing programs subject to the Administrative 
Procedure Act. There is no basis in the language of the Adminis- 
trative Procedure Act or its legislative history for limiting the 


major benefit of section 9(b) to continuing violations. Except 
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in cases of willfulness or those meeting the other specified ex- 
ceptions, all licensees must be given a warning, i.e., a second 
chance, before an action is instituted to suspend or revoke a li- 
cense because of a violation of law. 


The Senate Committee that dealt with the Administrative 
Procedure Act stated with respect to section 9(b) :*? 


* * * The second sentence is designed to preclude the with- 
drawal of licenses, except in cases of willfulness or the 
stated cases of urgency, without affording the licensee 
an opportunity for the correction of conduct questioned by 
the agency. Similar provisions are now contained in the 
banking statutes, except that the latter provide in addition 
that stated periods of time—sometimes more than one 
period of warning—shall elapse prior to the revocation of 
the equivalent of licenses * * *. 


Congressman Walters, who was Chairman of the House Sub- 
committee that dealt with the Administrative Procedure Act, ex- 
plained section 9(b) as follows (Sen. Doc. No. 248, 79th Cong., 
2d Sess., p. 368) : 


Section 9 (b) deals with licensing. It requires agencies to 
determine promptly all applications for licenses, [and] pro- 
hibits them from withdrawing a license without first giving 
the licensee notice and an opportunity to achieve compliance 
except in cases of obvious willfulness or emergency * * *. 


These special provisions are necessary because of the very 
severe consequences of the conferring of licensing authority 
upon administrative agencies. * * * The purpose of this sec- 
tion is to remove the threat of disastrous, arbitrary, and 
irremediable administrative action. 


The Attorney General’s Manual on the Administrative Proce- 
dure Act (1947), pp. 90-91, explains section 9 (b) as follows: 


This sentence requires an agency to give a licensee an oppor- 
tunity to change his conduct before his license can be revoked 
by the agency unless the licensee’s conduct is willful or the 
public health, interest or safety requires otherwise. Thus, if 
a particular licensee should under ordinary circumstances 
transcend the bounds of the privilege granted to him, the 
agency which has granted him the license must inform him 
in writing of such conduct and afford him an opportunity to 
comply with the requirements of the agency before it can 








22. This legislative history is reproduced in Sen. Doc. No. 248, 79th Cong., 2d Sess., p. 35. 
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revoke, withdraw, suspend or annul his license. While the 
warning must be in writing, it need not take any special 
form. 

No prior notice need be given if the licensee’s conduct is 
willful. In such a situation the license may be revoked im- 
mediately without “another chance.” Also, “another chance” 
need not be given where “the public health, interest, or safety 
requires otherwise.” 


* * * 


It is clear that the provisions of this second sentence do not 
apply to temporary permits or temporary licenses. * * * Such 
permits or licenses may be revoked without “another chance” 
and regardless of whether there is willfulness or whether 
the public health, interest, or safety is involved. 


Although the interpretation of a statute by members of the bar 
is not particularly persuasive, it is interesting to note that the 
Attorney General’s construction of this section of the Administra- 
tive Procedure Act is shared by Mr. Carl McFarland, who was a 
member of the Attorney General’s Committee on Administrative 
Procedure which helped draft the Administrative Procedure Act. 
Mr. McFarland was also Chairman of the American Bar Associa- 
tion’s Committee on Administrative Law from 1941 to 1946 (the 
Administrative Procedure Act was passed in 1946). Mr. McFar- 
land stated as to section 9(b) :*% 


Federal licensing, in the first place, deals mainly with large 
industrial, agricultural, or financial institutions and the idea 
of giving warning is already embodied in some of the 
statutes. As a matter of fact, in part of the banking systems 
it is mandatory that two warnings be given and two chances 
afforded. The suggestion was made that if the bankers were 
entitled to two warnings, perhaps other people were entitled 
to one. 


Mr. Ashley Sellers, formerly Assistant War Food Administra- 
tor, U.S. Department of Agriculture, stated that the section’s 
“effect is to forbid the institution of an administrative proceed- 
ing until adequate warning has been given.” ** Similarly, the As- 
sociate Solicitor of the Department of Labor said :*5 


23. The Federal Administrative Procedure Act and the Administrative Agencies, New York 
University School of Law, Institute Proceedings, Vol. VII (1947), p. 65. 

24. The Federal Administrative Procedure Act and the Administrative Agencies, New York 
University School of Law, Institute Proceedings, Vol. VII (1947), p. 543. 

25. Id. at 464. 
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As to the limitations upon sanctions required by Section 
9(b), regulations of the Department have been amended to 
provide that except in designated cases of urgency, the with- 
drawal of existing licenses shall not be made except after 
opportunity for corrective action has been granted to the 
licensee. 


In H. P. Lambert Co. v. Secretary of Treasury, 354 F.2d 819, 
821, fn. 2 (C. A. 1), the Court stated that “Rule 9(b) may well 
allow the dog one bite * * * .” This is consistent with the legisla- 
tive history and the foregoing views as to the construction of sec- 
tion 9(b).76 


There is no basis in the language of the Administrative Pro- 
cedure Act, its legislative history, or in logic for the complain- 
ant’s argument limiting the “second chance” benefits of section 
9(b) to those licensees who are engaged in a continuing viola- 
tion. Whether the violation is a continuing violation (such as an 
unsanitary packing plant) or a single violation (such as failure 
to pay promptly or misbranding), in either instance, the past 
violation has occurred and nothing that is done in the future can 
alter the fact that the Act has been violated in the past. But 
whether the violation is of a continuing nature or of a single in- 
stance nature, the licensee can “achieve compliance with all law- 
ful requirements” by complying with the Act in the future. In 
the case of a continuing violation, such as an unsanitary plant, 
he can “achieve compliance with all lawful requirements” by 
eliminating the unsanitary condition. In the case of a prompt 
payment violation or a misbranding violation, he can “achieve 
compliance with all lawful requirements” by paying promptly or 
branding properly in the future.27 


With respect to a non-continuing violation, such as failure to 
pay promptly, the complainant’s construction of section 9(b) 
reduces the benefits of the Administrative Procedure Act merely 
to an opportunity for an informal hearing before the agency 
brings a formal action to suspend a person’s license. But where 
Congress intends to enact such an informal settlement type of 


26. In American Jurisprudence (2d ed. 1962), Administrative Law, § 363, pp. 175-176, 
after quoting section 9(b), it is stated: “In some instances State statutes or rules of State 
agencies provide for warning and opportunity for improvement or correction before the 
agency will take particular action, and it has been held that such provisions must be observed 
by the agency.” 

27. The complainant emphasizes the fact that the Perishable Agricultural Commodities Act 
(7 U.S.C. 499h(a)) authorizes a suspension or revocation order in the case of a single viola- 
tion (Oral Arg. pp. 82-84). But that is, of course, irrelevant in view of the enactment of the 
superseding provisions of the Administrative Procedure Act. 
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procedure, it uses clear language to provide for it, and it does not 
also give the violator an opportunity to “achieve compliance 
with all lawful requirements.” 


For example, the Federal Food, Drug and Cosmetic Act pro- 
vides (21 U.S.C. 335) : 


Before any violation of this Chapter is reported by the Sec- 
retary to any United States attorney for institution of a 
criminal proceeding, the person against whom such proceed- 
ing is contemplated shall be given appropriate notice and an 
opportunity to present his views, either orally or in writing, 
with regard to such contemplated proceeding.** 


Similarly, the Federal Insecticide, Fungicide and Rodenticide 
Act provides (7 U.S.C. 135d(c)): 


* * * the Secretary shall cause notice to be given to the per- 
son against whom criminal proceedings are contemplated. 
Any person so notified shall be given an opportunity to pre- 
sent his views, either orally or in writing, wth regard to such 
contemplated proceedings, and if in the opinon of the Secre- 
tary it appears that the provisions of said sections have been 
violated by such person, then the Secretary shall certify the 
facts to the proper United States Attorney * * *. 


In view of the significant differences between the language of 
section 9(b) and the Federal Food, Drug and Cosmetic Act and 
the Federal Insecticide, Fungicide and Rodenticide Act, section 
9(b) cannot be reduced to a mere informal notice requirement. 


The construction of section 9(b) of the Administrative Proce- 
dure Act in this decision is contrary to that set forth in Jn re 
Harrisburg Daily Market, Inc., 20 Agriculture Decisions 955, 
974-977, affirmed without any specific discussion as to section 
9(b), 309 F.2d 646 (C.A.D.C.), certiorari denied, 372 U.S. 976. 
I am reluctantly forced to disagree with the construction of the 
Act in the Harrisburg case. The Harrisburg case relied on the 
case of Schwebel v. Orrick, 153 F. Supp. 701, 706 (D.C.D.C.), 
affirmed on other grounds, 251 F.2d 919 (C.A.D.C.), certiorari 
denied, 356 U.S. 927, in which the Court said that section 9(b) 
of the Administrative Procedure Act “requires only that before 
suspension or revocation of any license the licensee shall be given 
written notice of the charges against him and an opportunity 
to meet such charges, unless willfulness of the licensee or the 


28. Despite the mandatory tone of the section, it has been held that an informal hearing 
“is not a prerequisite to prosecution.” United States v. Dotterweich, 320 U.S. 277, 279. 
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public interest requires summary action.” But for the reasons 
stated above, I do not agree that section 9(b) requires only writ- 
ten notice with an opportunity to meet the charges. It requires, 
in addition, a second chance, that is, an opportunity to achieve 
compliance with the Act in the future. 


It is clear that only one notice is required by section 9(b) of 
the Administrative Procedure Act, that is, once a licensee has 
been adequately warned, if he subsequently violates the Act, the 
agency may proceed to suspend his license without any further 
warning, notice, or opportunity to demonstrate informally that 
he did not violate the Act. 


Also, the written notice need not be in any particular form. 
“The ‘written notice’ called for by the statute need not include 
an express offer of ‘opportunity to demonstrate or achieve com- 
pliance with all lawful requirements.’ It is enough that such op- 
portunity be ‘accorded,’ on some fair and reasonable basis.” 
Shuck v. Securities and Exchange Commission, 264 F.2d 358, 360 
(C.A.D.C.) .” 


We turn now to the facts of this case to determine whether the 
complainant adequately warned the respondent so as to give the 
firm a second chance to change its conduct after the warning. 


During the period from October 10, 1967, to November 26, 
1969, the complainant sent 18 letters or wires to the respondent 
with respect to its payment practices (Comp. Exs. 2, 6, 8, 10, 14, 
17, 21, 25 (4 wires and 1 letter), 28, 30, 32, 34, 36, 38). Except 
for the last letter dated November 26, 1969 (Comp. Ex. 38), the 
letters or wires were generally the same. They conveyed three 
points; first, that someone had complained about the respond- 
ent’s payment practices; second, that failure to pay or failure 
to pay promptly is a violation of the Act; and third, that if the 
respondent owes the money, it should forward the money. Not 
one of the 18 letters or wires, except the last one dated Novmber 
26, 1969, indicates that the complainant had determined that the 
respondent was failing to pay promptly for produce or that it had 
violated the Act. 


The first communication, which is typical, is a wire dated 
October 10, 1967, from the complainant to the respondent stating 
(Comp. Ex. 25) : 


29. For example, if an agency issues a cease and desist order against a licensee, that is 
adequate notice under section 9(b) (see American Air Transport and Flight School, Inc., 
Enforcement Proceeding, 2 Pike & Fisher Ad. L. 2d 2138, 216 (C. A. B.); same case, Revoca- 
tion Proceeding, 2 Pike & Fisher Ad. L. 2d 733, 7387). 
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Have complaint under Perishable Agricultural Commodities 
Act from Valley Packing Co., Salinas, Calif., alleging your 
failure pay $792.45 partial truckload of lettuce shipped 
8-31-67. Failure pay promptly agreed purchase price produce 
shipped interstate commerce violation Section 2 of Act. If 
owe for shipment, request you forward this office promptly 
cashier’s check payable complainant, or furnish evidence 
justifying failure to do so. Advise return wire your inten- 
tions. Refer File PACA I-5169. 


On October 18, 1967, the complainant sent another wire to the 
respondent advising of a further complaint by Valley Packing 
Company (Comp. Ex. 25). The respondent replied to both wires 
on October 16, 1967, indicating that respondent did not consider 
itself in violation of the Act. Respondent stated (Comp. Ex. 25): 


Refer File PACA I-5169 regarding Valley Packing Co. In- 
voice $792.45 Paid. 


Regarding shipment $825.05 records are closed until after 
holiday and will check into it immediately. Valley Packing 
continues to ship me merchandise having reshipments with- 
in past seven days. Their merchandise has been abominable 
and if they feel we are bad credit risk they should not ship 
to us. I think these complaints are to forestall our request 
for credit on bad merchandise. 


On December 3, 1968, the respondent wrote to the complain- 
ant in reply to a letter from the complainant with respect to 
a complaint by the Jack T. Baillie Co., Inc. The respondent’s 
letter showed that the firm thought that it could lawfully pay 
late and advised the complainant that it would continue to pay 
late. It stated (Comp. Ex. 8): 


I have been purchasing from complainant [Mr. Baillie] for 
a long time, and have been paying him regularly; and owed 
him approximately one month ago $12,000 on which we 
have already paid $7,000 on account. 


Checks go out to him on a regular basis, and we are from 
45 to 60 days with everybody because that is the nature of 
our business as it has been for 31 years as we supply hotels 
and restaurants and our funds come in late. 


We cannot pay Mr. Baillie any more quickly than any other 
shipper as this would show a preference. If I was to pay 
Mr. Baillie before any other shipper, they would be justi- 
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fied in running to you and filing a complaint. So in order tc 
forestall this continual condition, we are going to proceed 
to pay Mr. Baillie the way we have been paying him. Since 
he complained to you he has already received another check. 
And next week another one is going out to him. 


On October 20, 1969, the respondent wrote a similiar letter 
to the complainant, as follows (Comp. Ex. 3): 


Pursuant to our telephone conversation, I hereby am 
answering informal complaint by Sunny Farms that when 
we purchase, we purchase it on an open figure with no 
definite time payment. 


Our merchandise is not purchased for resale on terminal 
markets where monies come in immediately. We are in the 
purveying business, and all our suppliers know this in- 
cluding our broker. We extend credit for 90 to 120 days, 
and have been doing this for 32 years; so, therefore, our 
shippers know that we do not pay under the terms “reason- 
able length of time” as reasonable for terminal markets 
differs from purveyors. 


On November 26, 1969, the respondent sent three letters to the 
complainant with respect to three complaints by shippers and 
in each letter the respondent stated that, as you know, we are 
slow in payment, but it indicated that payments wére being made 
(Comp. Exs. 11, 15, 22). 


Notwithstanding the respondent’s repeated written notices to 
the complainant that it paid slowly and planned to continue this 
practice, there is no indication in the record that the complainant 
advised the respondent, prior to the last letter, that this conduct 
is improper under the Act and regulations. The complainant 
argues strongly that the first 17 letters or wires should have put 
the respondent on notice that its conduct was unlawful because 
it received so many letters and wires (Oral Arg. pp. 64-78). But 
none of the first 17 letters or wires said that respondent was doing 
anything wrong. Seventeen times zero is still zero! 


In the complainant’s last letter of November 26, 1969, the com- 
plainant finally advised the respondent that it had determined 
that the respondent was violating the Act. In that letter, the 
complainant states, in part (Comp. Ex. 38) : 


We have reviewed the complaints filed against you under the 
Perishable Agricultural Commodities Act. 
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This investigation revealed that during the period July 
through October 1969, you purchase, received, and accepted 
without complaint 18 lots of fruits and vegetables in inter- 
state commerce from five sellers but failed to make full pay- 
ment of the agreed purchase price to the sellers. The details 
of these transactions are set forth below: 


* * * 


This investigation also revealed that during the period Sep- 
tember 1967 through May 1969, you purchased, received, and 
accepted without complaint 28 lots of fruits and vegetables 
in interstate commerce from 11 sellers but failed to make 
full payment promptly of the agreed purchase prices to the 
various sellers. Payments on these transactions ranged from 
one month to seven months late. The details of these trans- 
actions are set forth below: 


* * * 


The complainant listed in the letter of November 26, 1969, the 
46 transactions at issue in this proceeding. However, all of the 
violations alleged in this case had occurred at that time. No sub- 
sequent violations are alleged in the complaint. 


In reply to the complainant’s last letter, the respondent stated 
in its letter of December 2, 1969 (Comp. Ex. 39) : 


I would like to call to your attention that in your letter we do 
not deny that we pay late, but this has been an accepted prac- 
tice with all our deals since May, 1958. And as you, yourself 
note, in your complaints of the period from September, 1967 
through May, 1969 you notice that every invoice was paid. 


I would like to point out that the complaints you have from 
July through October, 1969 includes J. T. Baillie, who had 
similar complaints previously, Desert Produce, Merit Pack- 
ing who have made complaints at the present time. If these 
people were dissatisfied, they should not have sold us again. 
They have a record of these late payments, so upon making 
delivery, this seems to be an acceptance of our late payment 
practice. 


There is a complete picture to me that the shippers feel they 
can ship, then use the U.S.D.A. as a collection agent. I am 
sure the U.S.D.A. in your regulatory branch was not, in its 
inception, to be utilized as a collection agency whereby all 
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shippers can hide behind their cloak, scream for money, and 
use the Department as a big stick. 


For 32 years I have maintained my position both in the pro- 
duce business, and in our community, with the employ of 
many people, and disposal of millions of dollars of fresh and 
frozen fruits and vegetables servicing a large segment of the 
southeast area of the United States in a legitimate and forth- 
right manner. And when we had the catastrophe of the freeze 
of March 4th to 6th, 1958, all other businesses in the area 
went bankrupt, e.g., Acme Produce, Dokhorn Produce, Turner 
Produce. American Fruit stood as a bulwark, and even 
though we lost all our farm lands and joint ventures in farm- 
ing, we stood up and paid all our obligations, and then became 
slow pay, but full pay at all times. 


It has only been recently, in the past 3 or 4 years, when we 
have diversified our shippers that we have had this problem. 
We have purchased from L. E. Stephens in Idaho for 25 years, 
and have been late with them as far as six months; Byron 
Baker 20 years—as late as six months, and have never had a 
complaint from these people. 


We intend and will pay every obligation that we incur. I 
guarantee it, not behind the corporate cloak, but personally. 
If there is any other information you desire, please call me, 
and I will be happy to answer same. 


I am herewith enclosing a copy to Mr. J. J. Gardner which 
will act as an answer to his formal complaints. If Mr. 
Gardner wishes a separate answer, I will be glad to furnish 
him one immediately, and demand an oral hearing. 


In the respondent’s answers to the formal reparation com- 
plaints, filed in December of 1969 and February of 1970, the 
respondent similarly denied any violation of the Act and main- 
tained that the complainant is well aware of the fact that it does 
not pay bills in 10 days in the manner of a terminal market and 
that the respondent pays its bills in a reasonable period of time 
meeting the requirements of “full payment promptly” (Comp. 
Ex. 4, 7, 12, 16). 


The complainant argues that the respondent’s letters show a 
flagrant, arrogant and defiant attitude on the part of the respon- 
dent to knowingly violate the Act and the regulations. I do not 


read the respondent’s correspondence in that manner. I do not 
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believe that it was telling the complainant that “We are violating 
the Act and we plan to continue to violate the Act.” Rather, I 
believe that the respondent indicated repeatedly that it believed 
it was complying with the prompt payment requirements by pay- 
ing within a reasonable period of time inasmuch as there were 
implied agreements exempting it from the 10-day requirement. 


Complainant’s counsel asserted during the oral argument that 
the Chief of the Branch and the Head of the Complaint Section 
administering the regulatory program visited the respondent’s 
president at least two years ago on two separate occasions to 
explain the payment provisions to him, but that he adamantly 
refused to change his way (Oral Arg. pp. 61-62). That is not in 
the record and cannot be considered. Assuming the truth of the 
statement, it shows only that the complainant failed to introduce 
into evidence the most important part of the case. Such evidence, 
if introduced, would have drastically changed the case. 


In most circumstances, it would be a sufficient warning under 
section 9(b) of the Administrative Procedure Act to advise a firm 
that complaints have been received from shippers alleging that 
it is failing to pay promptly and advising that failure to pay 
promptly is a violation of the Act. However, where, as here, the 
regulations permit implied agreements for deferred payment 
which exempt a firm from the 10-day rule, there is a reasonable 
basis for a difference of opinion as to whether the firm had implied 
agreements, and the firm sent numerous letters and wires to the 
complainant which should have put the complainant on notice of 
the fact that the firm was misconstruing the Act and the regula- 
tions (in the complainant’s opinion), the complainant has not 
given the notice required by section 9(b) of the Administrative 
Procedure Act unless it clarifies the misunderstanding. Such 
clarification is necessary to give the firm a “second chance”. A 
firm does not have a true second chance to correct its conduct if 
it notifies the complainant of its construction of the Act and the 
regulations and tells the complainant that it plans to proceed in 
that manner, and the complainant never corrects the misunder- 
standing. 


However, the notice provisions of section 9(b) of the Adminis- 
trative Procedure Act are not applicable in cases of “willfulness’’. 
The respondent admits that its payment practices were intentional 
and, therefore, its conduct was willful within the meaning of the 


Administrative Procedure Act. 
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A violation is wilful, within the meaning of the term in a regu- 
latory statute, if the violator “1) intentionally does an act which 
is prohibited,—irrespective of evil motive or reliance on erroneous 


advice, or 2) acts with careless disregard of statutory require- 
ments” (Goodman v. Benson, 286 F.2d 896, 900 (C. A. 7)). 
Accord: United States v. Illinois Cent. R. Co., 303 U.S. 239, 242- 
244; Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (C. A. 3); 
Riss & Company v. United States, 262 F.2d 245, 247-251 (C. A. 
8) ; United States v. Gris, 247 F.2d 860, 864 (C. A. 2) ; Gearhart 
& Otis, Inc. v. Securities & Exch. Com’n., 348 F.2d 798, 802-803 
(C.A.D.C.) ; Trenton Chemical Co. v. United States, 201 F.2d 776, 
777-780 (C. A. 6), certiorari denied, 345 U.S. 994; Dennis v. 
United States, 171 F.2d 986, 990-991 (C.A.D.C.), affirmed on 
other grounds, 339 U.S. 162; American Surety Co. v. Sullivan, 7 
F.2d 605, 606 (C. A. 2) ; Chicago, St. P.M. & O. Ry. Co. v. United 
States, 162 Fed. 835, 840-842 (C. A. 8), certiorari denied, 212 
U.S. 579; Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C.D.C.), 
affirmed on other grounds, 251 F.2d 919 (C.A.D.C.), certiorari 
denied, 356 U.S. 927. See, also, Great Western Food Distributors 
v. Brannan, 201 F.2d 476, 484 (C. A. 7), certiorari denied, 345 
U.S. 997. But see Capitol Packing Co. v. United States, 350 F.2d 
67, 78-79 (C. A. 10). 


Wilfulness means “no more cnan that the person charged with 
the duty knows what he is doing’’, and it“does not mean that, in 
addition, he must suppose that he is breaking the law.” Townsend 
v. United States, 95 F.2d 352, 358 (C.A.D.C.), certiorari denied, 
303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 (C.A.D.C.), 
certiorari denied, 332 U.S. 851. It is only in statutes involving 
turpitude that “wilful” includes evil purpose, criminal intent, or 
the like. Spies v. United States, 317 U.S. 492, 497-499. 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777-780 
(C. A. 6), certiorari denied, 345 U.S. 994, the Court held that a 
company which exceeded its quota, under a regulatory order 
establishing quotas as to grain used by distillers, “willfully” vio- 
lated the quota restriction, subjecting it to criminal prosecution. 
The defendant contended that it used grain products, not grain, 
and “that it had been advised by its attorney that it was not illegal 
to use grain products in its distilling operations,” but the “District 
Judge declined to permit the * * * [Company] to show at the trial 
that it acted in good faith and on advice of counsel that its acts 
were not illegal, in using the materials in question” (201 F.2d 
at 778, 779). In sustaining the judgment of the District Court, 
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the Court of Appeals held that inasmuch as the regulatory statute 
did not proscribe acts “in themselves wrong”, evidence of “bad 
faith or evil purpose on the part of the defendant was not neces- 


sary to constitute a violation of the act, but it was sufficient if the 
prohibited act was intentional or voluntary” (201 F.2d at 780). 


Similarly, in Chicago, St. P.M. & O. Ry. Co. v. United States, 
162 Fed. 835, 840-842 (C. A. 8), certiorari denied, 212 U.S. 579, 
the Court upheld the conviction of the defendants under the Elkins 
Act on the ground that they “willfully” granted rebates to a ship- 
per, notwithstanding the reliance by the defendants on decisions 
by the Interstate Commerce Commission which, according to the 
Court, “might well have afforded ground for belief by defendants 
that their act * * * was justifiable and lawful’ (162 Fed. at 840- 
841). The Court said that to “hold that the belief of an individual 
concerning the legality of his action should constitute a standard 
of innocence or guilt would establish an uncertain and dangerous 
doctrine. It would in many cases justify a violation of statutes 
expressive of public policy concerning which there may obviously 
be and frequently are as many different opinions as there are 
different individuals affected by them” (id. at 842). See, also, 
Sinclair v. United States, 279 U.S. 263, 299; Armour Packing Co. 
v. United States, 209 U.S. 56, 70-71, 85-86; United States v. Union 
Pac. R. Co., 169 Fed. 65, 67 (C. A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A.D.C.), affirmed on other grounds, 339 U.S. 162, that in order 
to prove a wilful failure to appear before a Congressional Com- 
mittee, it is not necessary to show that the act of refusal was done 
from a bad purpose or an evil motive. The Court held that the 
mere fact that the defendant claimed to have followed the advice 
of counsel “is no defense’, and that [i]f it were, many corpora- 
tions, organizations and even individuals would maintain counsel 
permanently for the purpose of advising them against doing any- 
thing that they do not wish to do” (171 F.2d at 991). 


Although the complaint did not allege “willfulness” in haec 
verba, the complaint set forth the details of the transactions with 
respect to the respondent’s purchasing, receiving and accepting 
without complaint various lots of fruits and vegetables and alleged 
that the respondent failed to pay or failed to pay promptly the 
agreed purchase prices to the various sellers. The complaint spe- 
cifically alleged that the “acts of respondent in failing to make 
full payment, or full payment promptly, of the agreed purchase 
prices as alleged in paragraphs 3 and 4 of this complaint consti- 
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tute flagrant and repeated violations of Section 2 of the Act (7 
U.S.C. 499b).” This was adequate notice to the respondent that 
its conduct was regarded as willful. 


It is well settled that the formalities and technicalities of court 
pleading are not applicable in administrative proceedings,*® and 
it is only necessary that the complaint in an administrative pro- 
ceeding reasonably apprise the litigant of the issues in contro- 
versy. Any such notice is adequate in the absence of a showing 
that some party was misled.*! The respondent’s counsel conceded 
during oral argument that if the complaint had used the word 
willful, rather than the terms repeated and flagrant, his defense 
would have been no different (Oral Arg. p. 112). Hence, the re- 
spondent is not prejudiced by the conclusion that the Administra- 
tive Procedure Act was complied with under the willfulness doc- 
trine rather than under the notice doctrine.*” 


V 


The respondent’s argument (Brief, pp. 1-3; Exceptions to Rec- 
ommended Decision, p. 2) that it is not unlawful under the Act 
to fail to pay promptly for produce is hardly worthy of serious 
consideration. The Act plainly provides that it “‘shall be unlaw- 
ful in or in connection with any transaction in interstate or for- 
eign commerce” for any commission merchant, dealer, or broker 
“to fail or refuse truly and correctly to account and make full 
payment promptly in respect of any transaction in any such com- 
modity to the person with whom such transaction is had” (7 
U.S.C. 499b(4) ). 


The respondent would “rub out” the word “promptly” from the 
statute (Oral Arg. p. 15). But that is squarely contrary to the 
fundamental rule of statutory construction that meaning and 


30. Wallace Corp. v. Labor Board, 323 U.S. 248, 253; Federal Comm'n. v. Pottsville Broad- 
casting Co., 309 U. S. 184, 142-143. 

31. American Newspaper Pub. Ass'n. v. National Labor Rel. Bd., 193 F.2d 782, 799-800 
(C. A. 7), certiorari denied sub nom. International Typographical Union vy. Labor Board. 344 
U.S. 816; Cella v. United States, 208 F.2d 783, 789 (C. A. 7), certiorari denied, 347 U.S. 
1016; Union Starch and Refining Co. v. National Labor Rel. Bd., 186 F.2d 1008, 1013 (C. A. 
7), certiorari denied, 342 U.S. 815; Mansfield Journal Co. v. Federal Commun. Com’n., 180 
F.2d 28, 36 (C.A.D.C.); EB. B. Muller & Co. v. Federal Trede Commission, 142 F.2d 511, 519 
(C. A. 6); National Labor Relations Bd. v. Pacific Gas & Elec. Co., 118 F.2d 780, 788 (C. A. 
9); National Labor Relations Bd. v. Piqua Munising W. Prod. Co., 109 F.2d 552, 557 (C. A. 
6); Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C.D.C.), affirmed on other grounds, 251 
F.2d 919 (C.A.D.C.), certiorari denied, 356 U.S. 927. 

82. In addition, the respondent did not raise any issue as to lack of adequate notice under 
section 9(b) until the Judicial Officer, sua sponte, raised the issue in the Supplement to 
Notice of Oral Argument. If the respondent had raised the issue earlier, the complainant 
could have amended the complaint to allege willfulness specifically. 
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significance should be given to all provisions of an Act.** “No rule 
of statutory construction has been more definitely stated or more 
often repeated than the cardinal rule that ‘significance and effect 
shall, if possible, be accorded to every word. As early as in 
Bacon’s Abridgment, sect. 2, it was said that “a statute ought, 
upon the whole, to be so construed that, if it can be prevented, 
no clause, sentence, or word shall be superfluous, void, or in- 
significant.” ’” Ex Parte Public Bank, 278 U.S. 101, 104. The re- 
spondent’s argument would “violate the cardinal rule that, if 
possible, effect shall be given to every clause and part of a 
statute.” Ginsberg & Sons v. Popkin, 285 U.S. 204, 208. See, also, 
McDonald v. Thompson, 305 U.S. 268, 266; Helvering v. New 
York Trust Co., 292 U.S. 455, 464-465; Market Co. v. Hoffman, 
101 U.S. 112, 115-116; Corn Products Refining Company v. Ben- 
son, 232 F.2d 554, 560 (C. A. 2). 


The respondent relies on the legislative history of the Act, but 
in view of the plain language of the statute, there is no need to 
resort to legislative history. Where “the words are plain there 
is no room for construction.” Osaka Shosen Line v. United 
States, 300 U.S. 98, 101. “We are not at liberty to construe lan- 
guage so plain as to need no construction * * * .” Helvering v. 
City Bank Co., 296 U.S. 85, 89. See, also, Packard Co. v. Labor 
Board, 330 U.S. 485, 492; Ex Parte Collett, 337 U.S. 55, 61; 
Hamilton v. Rathbone, 175 U.S. 414, 421; Lake County v. Rollins, 
130 U.S. 662, 670. 


In any event, the legislative history supports the plain language 
of the Act. Congress clearly intended to declare unlawful the 
failure to pay promptly under the Act. 


The Act as originally enacted in 1930 made it unlawful “to 
fail or refuse truly and correctly to acccount promptly” (46 
Stat. 531, 533). This was one of the subdivisions of section 2 of 
the Act which was headed “Unfair Conduct.” If the legislative 
history is examined, keeping in mind the fact that the bills being 
considered specifically defined “unfair conduct” to include the 
failure to account promptly, it is clear that the legislative history 
supports the complainant’s position. 


The Senate Report on the bill which became the Perishable 
Agricultural Commodities Act stated that the purpose of the bill 


33. White v. United States, 305 U.S. 281, 292; Ginsberg & Sons v. Popkin, 285 U.S. 204, 
208; Singer v. United States, 323 U.S. 338, 344; Colorado Interstate Co. v. Federal Power 
Commission, 324 U.S. 581, 602-603; United States v. Alpers, 338 U.S. 680, 682; United States 
v. Rice, 327 U.S. 742, 752-753. 
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is “to suppress unfair and fraudulent practices in the marketing 
of perishable agricultural commodities” (Sen. Rep. No. 6, 71st 
Cong., lst Sess., p. 1). The report quoted the views of the Secre- 
tary of Agriculture as follows (id. at p. 2): 


The department is of the opinion that the bill presents a 
most, if not the most, effective means of dealing with the 
evils sought to be corrected, such as unwarranted rejections 
by dealers and unfair and dishonest practices by those sub- 
ject thereto. 


Mr. Summers explained that the purpose of the bill, which he 
co-sponsored, is to “suppress unfair and fraudulent practices 
in the marketing of perishable agricultural commodities in inter- 
state and foreign commerce” (72 Cong. Rec. 8537). He stated 
that the “bill defines unfair practices on the part of dealers, com- 
mission merchants, and brokers in handling perishable agricul- 
tural commodities” (ibid.). 


Congressman Burtness answered the charge relative to the 
Government being a collection agency under the bill, stating (72 
Cong. Rec. 8548) : 


What about the charge that it will operate to make the Gov- 
ernment a collection agency? That is not true at all. I have 
not the time here to set out everything which, under this bill, 
is regarded as unfair conduct. True, the failure to make pay- 
ments as agreed is one, but the Government does not assume 
any responsibility of collecting anything for anyone. The 
possibility of losing their licenses will tend to make the com- 
mission men and the dealers live up to their contracts. This 
is the purpose of many laws, but it does not make the Gov- 
ernment a collector. 


From the beginning, the complainant construed the phrase ‘“‘to 
account” in the original Act as including the actual making of 
payment. After an adverse court decision, the Act was amended 
in 1942 at the request of the Department to legislatively reverse 
the adverse court decision (see Sen. Rep. No. 1188, 77th Cong., 
2d Sess., pp. 1-2; H. Rep. No. 1840, 77th Cong., 2d Sess., pp. 1-2). 
The phrase “to account promptly” was amended to read “to 
account and make full payment promptly,” and this remained 
under the heading “Unfair Conduct.” Hence the legislative his- 
tory is consistent with the plain language of the Act. 
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The Perishable Agricultural Commodities Act is remedial legis- 
lation, and remedial legislation should be construed “liberally so 
as to effectuate the purpose of Congress.” Bowman v. United 
States Department of Agriculture, 363 F.2d 81, 85 (C. A. 5). 
Accord: Federal Trade Com. v. Mandel Brothers, 359 U.S. 385, 
389; Securities and Exchange Com. v. Joiner Corp., 320 U.S. 344, 
355; Logan v. Davis, 233 U.S. 613, 628; United States v. Southern 
Pacific R. Co., 184 U.S. 49, 56; Fulford v. Forman, 245 F.2d 145, 
153 (C. A. 5); Scarborough v. Atlantic Coast Line R. Co., 178 
F.2d 253, 258 (C. A. 4), certiorari denied, 339 U.S. 919. There is 
no basis for respondent’s argument that part of the remedial 
legislation should be ignored. Failure to pay promptly for pro- 
duce is a plain violation of the Act. In re William D. Bethea, 22 
Agriculture Decisions 824, 826; In re Woodrow Vernon Herrin, 
23 Agriculture Decisions 691, 703-704; In re Dixie Central Pro- 
duce, 25 Agriculture Decisions 910, 915; In re Raymond Klein, 
15 Agriculture Decisions 1152, 1159-1160. 


VI 


We come now to the most difficult part of this case—viz., the 
determination of the sanction to be imposed. It is helpful to con- 
sider, first, several general principles relating to the imposition 
of administrative sanctions. 


In the House Report on the bill which became the Perishable 
Agricultural Commodities Act, 1930, it is stated that the “pur- 
poses of the bill are to be made effective through a system of 
licensing with penalties for violations.” H. Rep. No. 1041, 71st 
Cong., 2d Sess., p. 3. The substantive provisions of the bill are 
then enumerated in the report, and it is stated that “[v]iolations 
of any of the foregoing provisions are punishable by a suspension 
or revocation of the license of the offender” (ibid.). 


Although the legislative report refers to “penalties” and to 
violations that are “punishable” by a suspension order, it has 
been recognized that the suspension of an administrative license 
“is not primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.” Nichols & Co. v. Secre- 
tary of Agriculture, 181 F.2d 651, 659 (C. A. 1).%4 
” 34. Accord: Cella v. United States, 208 F.2d 783, 789 (C. A. 7), certiorari denied, 347 U.S. 
1016; Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (C. A. 2); Nelson v. Secretary of 
Agriculture, 183 F.2d 453, 456 (C. A. 7); Wright v. Securities and Exchange Commission, 


112 F.2d 89, 94 (C. A. 2); Board of Trade v. Wallace, 67 F.2d 402, 407 (C. A. 7), certiorari 
denied, 291 U.S. 680; Farmers’ Livestock Commission Co. v. United States, 54 F.2d 375, 378 
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In Eastern Produce Co. v. Benson, 278 F.2d 606, 610 (C. A. 3), 
the Court rejected the contention that a suspension order under 
the Perishable Agricultural Commodities Act is purely punitive, 
stating: 


The order invokes only a civil, administrative remedy. The 
issue was put to rest in Helvering v. Mitchell, 1938, 303 U.S. 
391, 399, * * * where Justice Brandeis indicated that 
“Remedial sanctions may be of varying types. One which is 

characteristically free of the punitive criminal element is 

| revocation of a privilege voluntarily granted.” We concur 

with the expressed opinions of the First and Seventh Circuits 
that “suspension of a registrant is not primarily punishment 
for a past offense but is a necessary power granted to the 
Secretary of Agriculture to assure a proper adherence to the 
provisions of the Act.” Nichols & Co. v. Secretary of Agri- 
culture, 1 Cir., 1942, 131 F.2d 651, 659, modified in another 
particular on rehearing, 1 Cir., 1943, 186 F.2d 503; Daniels 
v. United States, 7 Cir., 242 F.2d 39, 42, certiorari denied 
1957, 354 U.S. 989 * * *. 


Revocation or suspension of a license “is not a penalty” but is 
“to protect the public interest” against future violations. Blaise 
D’Antoni & Associates, Inc. v. Securities & Exch. Com’n., 289 
F.2d 276, 277 (C. A. 5), certiorari denied, 368 U.S. 899. 


Unquestionably, then, a suspension order may be issued to 
deter the particular respondent from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 673, 
675 (C. A. 6), the Court questioned, without deciding, whether 
a suspension order may be used to deter others in the regulated 
industry from committing similar violations. However, anyone 
intimately acquainted with the administration of a regulatory 
program knows that it is necessary to at least consider, as one 
of many relevant circumstances, the effect of the sanction in a 
particular case on others in the regulated industry. See, e.g., 
American Air Transport and Flight School, Inc., Enforcement 
Proceeding, 2 Pike & Fisher Ad. L. 2d 213, 215 (C.A.B.). See, 
also, the dissenting opinion in Beck v. Securities and Exchange 
Commission, 413 F.2d 832, 834 (C. A. 6). 


(3-judge Court, E.D.IIl.). See, also, Ex parte Wall, 107 U.S. 265, 287-290 (disbarment); 
Hawker v. New York, 170 U.S. 189, 190-200 (revocation of privilege to practice medicine); 
Stewart & Bro. v. Bowles, 322 U.S. 398, 406-407; and Brown v. Wilemon, 139 F.2d 730, 731- 
732 (C. A. 5) (O.P.A. suspension orders). See, also, Chamberlain, Dowling, and Hays, The 
Judicial Function in Federal Administrative Agencies (1942), pp. 93-95. 
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The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of a 
sanction only on the respondent and not on others. It is well 
recognized that a regulated trade keeps abreast of administrative 
proceedings, and the actions of potential violators could be 
significantly affected by the sanctions imposed against other 
persons. The Perishable Agricultural Commodities Act expressly 
provides for publishing the facts and circumstances of violations 
(7 U.S.C. 499h). Such publicity is to deter others from vio- 
lating.*¢ 

If administrative sanctions are too lenient, rather than being 
a deterrent, they will be a stimulant to violations by others. Since, 
as stated above, the purpose of a suspension order is to “assure a 
proper adherence to the provisions of the Act,” the deterrent ef- 
fect on the respondent and on the regulated industry must be 
considered. 


Another important principle is that the sanctions imposed 
under a regulatory Act against different violators for similar 
violations should be reasonably uniform. From the beginning, the 
Judicial Officer has recognized that “[d]isciplinary action taken 
under * * * [a regulatory] act should follow some general pattern, 
* * * so that one order will not be entirely out of line with an- 
other involving similar violations.” In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400. In another case, 
he reiterated this doctrine, saying “respondent should be sus- 
pended as a registrant under the act for a period of 30 days, 
which is less than recommended by complainant, to achieve some 
uniformity of sanctions for similar violations of the act in other 
cases.” In re Milton Silver, d/b/a Chambersburg Livestock Sales, 
21 Agriculture Decisions 1438, 1452. 


In In re Boone Livestock Company, Inc., 27 Agriculture Deci- 
sions 475, 503, the Judicial Officer reduced the suspension of two 
years proposed by the Hearing Examiner and recommended by 
the complainant because “past suspensions imposed for similar 
kinds of violations, some of comparable flagrancy, have not been 
for as extensive a period as that recommended by the Hearing 
Examiner.” He gave “notice to the industry” in that case that 
future violations “may well result in more severe sanctions in 

35. ‘“‘Mimeographed summaries of decisions of the Secretary [of Agriculture} are distributed 
to a mailing list of licensees, attorneys, and others who have requested copies, and particu- 
larly to the trade papers of the fruit and vegetable industry.’””’ Chamberlain, Dowling, and 
Hays, The Judicial Function in Federal Administrative Agencies (1942), p. 114, fn. 102. 


36. Chamberlain, Dowling, and Hays, The Judicial Function in Federal Administrative 
Agencies (1942), pp. 114-116. 
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appropriate cases.” See, also, Jn re Arnold Fairbank, 27 Agricul- 
ture Decisions 1371, 1384; In re Nolan E. Poovey, Jr., 27 Agri- 
culture Decisions 1512, 1520-1522. 


It has been a common practice of the Judicial Officer in deter- 
mining sanctions under the Perishable Agricultural Commodities 
Act to look to and rely upon the sanctions imposed in other similar 
cases under the Act. See, e.g., In re Bailey Produce Co., Inc., 8 
Agriculture Decisions 1403, 1405; In re Eastern Produce Dis- 
tributors, Inc., 11 Agriculture Decisions 217, 218; In re Southern 
Transportation Co., 12 Agriculture Decisions 743, 745; In re Nate 
Rosenthal, 15 Agriculture Decisions 550, 560, affirmed, 278 F.2d 
606 (C. A. 3); In re William D. Bethea, 22 Agriculture Decisions 
824, 827; In re Turner Produce, 25 Agriculture Decisions 87, 89.*" 


Another significant principle is that there should be a reason- 
able relation between the sanction and the unlawful practices 
found to exist.** In other words, the more serious the violation, 
the more severe should be the sanction. For example, all other 
things being equal, a complete failure to pay warrants a more 
severe sanction than failure to pay promptly. The additional 
element of fraud by an agent also ordinarily would justify a 
more severe sanction than a similar case not involving fraud. See 
In re Woodrow Vernon Herrin, 23 Agriculture Decisions 691, 
702.59 


Looking then at the respondent’s violations, we find that the 
respondent failed to pay promptly nine firms in 35 separate trans- 
actions. In many of these transactions, the produce was not paid 
for for five, six, or seven months. In 15 of the transactions, in- 
volving four firms, the respondent paid only after formal repara- 


37. Accordingly, counsel should, in all cases, in their briefs and arguments, refer to prior 
cases under the Act which should be considered by the Judicial Officer in determining the 
appropriate sanction to be issued in the particular case. Failure to explain why a different 
order was imposed in a case than had previously been issued in a somewhat similar case was 
held to be reversible error in Beacon Journal Publishing Co. v. N.L.R.B., 401 F.2d 366, 367- 
368 (C. A. 6); same case, 417 F.2d 1060, 1061-1062 (C. A. 6). 

38. American Power Co. v. Securities and Exchange Commission, 329 U.S. 90, 112-118; 
Phelps Dodge Corp. v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 484 (C. A. 7), certiorari denied, 345 U.S. 997; Daniele v. United 
States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 354 U.S. 939; G. H. Miller & Co. v. 
United States, 260 F.2d 286 (C. A. 7), certiorari denied, 359 U.S. 907; In re Electric Power 
& Light Corp., 176 F.2d 687, 692 (C. A. 2); Irving Weise & Co. v. Brannan, 171 F.2d 232, 
235 (C. A. 2); Wright v. Securities and Exchange Commission, 112 F.2d 89, 95 (C. A. 2). 

39. It would be helpful in determining the sanction in a case if the record contained 
testimony as to how serious or detrimental the particular violation involved in the case is to 
the regulated industry. In addition, testimony as to the nature of the respondent’s business 
would also be helpful so that the Judicial Officer would have some idea as to how “costly” 
a particular suspension would be to the respondent. For example, in the absence of any evi- 
dence as to the nature of the respondent’s business, the Judicial Officer might not know 
whether a particular suspension order would “cost” the respondent $100 or $10,000. 
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tion awards were issued. The respondent’s failure to pay 
promptly was an unjustified imposition on the shippers of the 
produce. The shippers in these transactions were forced involun- 
tarily to finance the respondent. 


The administrative sanctions imposed under the Act should 
be structured to prevent this type of violation insofar as possible. 
Where a firm intentionally fails to pay promptly in numerous 
transactions, a temporary suspension of the firm’s license would 
ordinarily be appropriate.*® In the most recent litigated case un- 
der the Act involving a firm’s failure to pay promptly for 48 lots 
of produce (the delay in payment ranging from 21 to 175 days), 
the firm’s license was suspended for 15 days. In re William D. 
Bethea, 22 Agriculture Decisions 824, 826-827. However, in the 
Bethea case, there were no mitigating circumstances. As far as 
the record in that case shows, the respondent intentionally failed 
to pay promptly. In the present case, on the other hand, as far 
as the record shows, the respondent not only thought that it had 
implied agreements which justified delays in payment, but the 
respondent also notified the complainant of its views on a number 
of occasions, and there is no evidence in the record that the com- 
plainant ever corrected the respondent’s misunderstanding.* 


In these circumstances, rather than impose an active suspension, 
as was done in the Bethea case, I believe that it is more appropri- 
ate to suspend the respondent’s license for two weeks, but hold 
the suspension in abeyance for a period of four years, conditioned 
upon the respondent paying promptly during such period. See 
In re E. M. Hall, 18 Agriculture Decisions 964, 968. 


To make such an order effective and sufficiently definite, the 
respondent should be required, during the four-year period, either 
to pay for produce within the specific time periods set forth in 
the regulations or, if not, to have express agreements for specific 
times within which payment may be made. Written confirmations, 
memoranda, or other documents must be prepared with respect to 


40. If the sanctions for failure to pay promptly are too lenient, in view of the high 


rates of interest, a firm might be tempted to risk a short suspension rather than borrow 
money to finance its business. This must be avoided. 

41. In the Bethea case, the respondent also failed to keep adequate records, but the Judi- 
cial Officer’s order upon reconsideration states that the sanction was not based in any part 
upon the record keeping requirements of the Act. 

42. It may well be that the respondent knew that the delays of five, six, and seven months 
were unreasonable, but in the absence of direct expert evidence expressing the opinion that 
the respondent must have known that its delays were unreasonable, I cannot find on this 
record that the respondent knew that such delays were unreasonable, notwithstanding my 
findings and conclusions that such delays were in fact unreasonable. 
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such agreements specifically setting forth such express agree- 
ments, and payment must be made within such agreed periods. 


Respondent should be held in violation of the order only if its 
officers, agents, or employees knowingly violate the order. In 
other words, the respondent should not be penalized if, in isolated 
transactions, a bill is misplaced, the written confirmation is in- 
complete, or there is a misunderstanding as to the payment 
period. This will not be construed, however, as permitting the 
order to be evaded. The respondent’s “[blehavior rather than 
words” will be most significant in determining whether the re- 
spondent knowingly violated the order.** 


ORDER 


Effective on the 15th day after service hereof upon respondent, 
the license of respondent is suspended for a period of 14 days. 
Such suspension, however, is suspended and shall not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have, within four years following the effective date 
of this order, knowingly failed to pay for produce within the 
specific periods provided for in the regulations unless (i) the 
respondent enters into an express agreement for a definite time 
period within which payment must be made, (ii) such agreement 
is reflected in a written confirmation, memorandum, or other 
document prepared with respect to the transaction, and (iii) 
the respondent pays within such agreed period. 


This order shall be published and copies hereof shall be served 
upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 14,242) 


A. LEVATINO & SONS FRUIT & PRODUCE, INC. v. S. & S. TOMATO & 
PRODUCE Co., INc. PACA Docket No. 2-2306. Reparation of 
$419.50 with 8 percent interest from March 1, 1971, awarded 
complainant against respondent in order issued October 15, 
1971. 


43. The quotation is from Speed v. Transamerica Corp., 99 F. Supp. 808, 821 (D. Del.). 
See, also, Crews v. United States, 160 F.2d 746, 750 (C. A. 5); Wright v. Securities & Ez- 
change Commission, 112 F.2d 89, 92 (C. A. 2); R. J. Koeppe & Co. vy. Seourities & Exchange 
Commission, 95 F.2d 550, 552 (C. A. 7). 
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(No. 14,243) 


SPuDCcO, INC. v. TASTY SNACKS, INC. PACA Docket No. 2-2305. 


Reparation of $2,550 with 8 percent interest from July 1, 
1971, awarded complainant against respondent in order is- 
sued October 27, 1971. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 14,244) 


NORTHERN SEED POTATO COMPANY LIMITED v. CENTRAL WASH- 
INGTON PACKERS, INC. PACA Docket No. 2-2310. Repara- 
tion of $2,433.39 with 8 percent interest from October 1, 
1971, awarded complainant against respondent in order is- 


sued October 15, 1971. 


(No. 14,245) 


Los ANGELES BANANA DISTRIBUTORS v. MARTIN’S PRODUCE. PACA 
Docket No. 2-2313. Reparation of $145.29 with 8 percent 
interest from March 1, 1971, awarded complainant against 
respondent in order issued October 28, 1971. 


(No. 14,246) 


THE OLATHE POTATO GROWERS COOPERATIVE ASSOCIATION v. FOR- 
SCHMIDT BROKERAGE Co. PACA Docket No. 2-2314. Repara- 
tion of $225.25 with 8 percent interest from December 1, 
1970, awarded complainant against respondent in order is- 
sued October 28, 1971. 


(No. 14,247) 


SCHMIEGE BROs. v. GOLDEN SANDS SALES. PACA Docket No. 
2-2318. Reparation of $545.20 with 8 percent interest from 
June 1, 1970, awarded complainant against respondent in 
order issued October 28, 1971. 
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(No. 14,248) 


BILLY TIMMONS v. JOHN D. GRIFFIN. PACA Docket No. 2-2319. 
Reparation of $610.62 with 8 percent interest from November 
1, 1970, awarded complainant against respondent in order 
issued October 28, 1971. 


(No. 14,249) 


HALL, HAAS & VESSEY, LTD. v. Joy CITRUS & Foops, INc. PACA 
Docket No. 2-2326. Reparation of $574 with 8 percent in- 
terest from December 1, 1970, awarded complainant against 
respondent in order issued October 29, 1971. 


(No. 14,250) 


BUSHMAN BROKERAGE, INC. v. PAT GEORGE AND Co. PACA Docket 
No. 2-2327. Reparation of $309 with 8 percent interest from 
April 1, 1971, awarded complainant against respondent in 
order issued October 29, 1971. 


(No. 14,251) 


Woopy’s TOMATO COMPANY v. JACKSON PRODUCE COMPANY. 
PACA Docket No. 2-2328. Reparation of $905 with 8 per- 
cent interest from March 1, 1971, awarded complainant 
against respondent in order issued October 29, 1971. 


(No. 14,252) 


D. M. ROTHMAN Co. INC. v. STEVE CopuLOS. PACA Docket No. 
2-2329. Reparation of $99.75 with 8 percent interest from 
February 1, 1971, awarded complainant against respondent 
in order issued October 29, 1971. 


(No. 14,253) 


VALLEY FRUIT & VEGETABLE Co. INC. v. CAWLEY PRODUCE CO. 
PACA Docket No. 2-2330. Reparation of $3,497.75 with 8 
percent interest from January 1, 1971, awarded complainant 
against respondent in order issued October 29, 1971. 
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(No. 14,254) 


DONNA CITRUS, INC. v. FOUNTAIN OF HEALTH JUICES. PACA 
Docket No. 2-2331. Reparation of $2,591.50 with 8 percent 
interest from June 1, 1971, awarded complainant against 
respondent in order issued October 29, 1971. 


(No. 14,255) 


SCENIC FRUIT COMPANY v. UTAH PIE COMPANY. PACA Docket 
No. 2-2332. Reparation of $2,850 with 8 percent interest 
from November 1, 1970, awarded complainant against re- 
spondent in order issued October 29, 1971. 


(No. 14,256) 


DEL MAR Foop Propucts Corp. v. UTAH PIE COMPANY. PACA 
Docket No. 2-2334. Reparation of $3,905.30 with 8 percent 
interest from February 1, 1971, awarded complainant against 
respondent in order issued October 29, 1971. 


(No. 14,257) 


G. & B. INC. v. JULIAN Hair. PACA Docket No. 2-2320. Repara- 
tion of $1,416.45 with 8 percent interest from January 1, 
1971, awarded complainant against respondent in order is- 
sued October 29, 1971. 


(No. 14,258) 


SPRING HILL FARMS, INC. v. ARTHUR COCCHIA & Sons. PACA 
Docket No. 2-2322. Reparation of $1,323.90 with 8 percent 
interest from September 1, 1970, awarded complainant 
against respondent in order issued October 29, 1971. 


(No. 14,259) 


R. D. MCGINNIS PRODUCE Co. INC. v. S & N CERRUTO, INC. PACA 
Docket No. 2-2323. Reparation of $8,641.50 with 8 percent 
interest from May 1, 1971, awarded complainant against 
respondent in order issued October 29, 1971. 
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(No. 14,260) 


POUNDS PRODUCE COMPANY v. GRAY D. HAIGwoop. PACA Docket 
No. 2-2324. Reparation of $800 with 8 percent interest from 
February 1, 1971, awarded complainant against respondent 
in order issued October 29, 1971. 


(No. 14,261) 
C. E. DUNCAN PRODUCE Co., INC. v. WILLIAM C. DENNY, INC. 
PACA Docket No. 2-2325. Reparation of $5,001.52 with 8 


percent interest from June 1, 1971, awarded complainant 
against respondent in order issued October 29, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 14,262) 


MorRIs SALES & EXPORT Co. v. DEL VALLE TROPICAL PRODUCE 
Corp. PACA Docket No. 2-1758. Stay order issued October 
4, 1971. 
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